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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT: 
No. 24,485 


KENNETH C. WILLIAMS, et ai., 


Appellants, 
v. 


WMA TRANSIT COMPANY, 


Appellee. 


On Petition for Allowance of Appeal 
from The District of Columbia Court of Appeals 


BRIEF FOR APPELLANTS 


STATEMENT OF ISSUES 


1. Did the Court below err in determining that the overtime protec- 
tions of the 1966 D.C. Minimum Wage Act do not apply to employees en- 
gaged in interstate commerce who spend regular, essential and isubstantial 
time in the District of Columbia during every work week? 


2. May an employer obtain a legally enforceable agreement from its em- 
ployees which requires the employees to relinquish their statutory rights and 
remedies under the D.C. Minimum Wage Act in exchange for the employer’s 


promise to rehire or not to fire them? 


REFERENCES TO PARTIES AND RULINGS 


1. Order and Opinion of Judge Alfred Burka, October 28, 1969, D.C. 
Court of General Sessions (J.A. 95-97). 


2. Opinion of Chief Judge Hood, July 28, 1970, District of Columbia 
Court of Appeals, 268 A.2d 261 (1970) (J.A. 99-105). 
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STATEMENT OF THE CASE 


This is a class action by 92 bus drivers on behalf of themselves and other 
employees similarly situated (“Employees” or “Drivers”) against their employer, 
WMA Transit Company (“Company” or “Employer”) for failurei to pay over- 
time compensation required by statute, or more precisely, time and one-half 
for all hours worked in excess of 40 hours per week as required by the Dis- 
trict of Columbia Minimum Wage Act of 1966 (D.C. Code 1967, $36-401, er 
seq. (“Act”)). | 


The procedural progeny of the case has novel and vexing aspects.! It 


is sufficient for present purposes, however, to point out that the Court of 


1 This action was initially filed in the Court of General Sessions on March 29, 1968, and 
was dismissed for lack of jurisdiction on the motion of the Company. It was then filed 
in United States District Court for the District of Columbia. Again, the Company success- 
fully moved to dismiss on jurisdictional grounds and the case was transferred back to the 
Court of General Sessions (J.A. 99). 


General Sessions, on motions, held that the Act does not apply to the Em- 
ployees (J.A. 95-97). It also held — for unstated reasons — that it was 
permissible for the Company to obtain releases of the Employees’ rights to 
overtime claims (J.A. 97). On appeal the D.C. Court of Appeals affirmed the 
trial court, although differing with its reasoning, and held that the Act is in- 
applicable to the Employees because they do not work “entirely within the 
District of Columbia” (J.-A. 103). The D.C. Court of Appeals did not pass 
on the issue of the validity of the releases although that question was noticed 
for appeal, briefed, and argued before it. 


The following Statement of the Case is logically divided into two parts. 


The first part, concerning the nature of the Company’s business and the services 


of the Employees, pertains to the issue of the coverage of the Act (pages 4- 
7, infra). The closing portion of the Statement of the Case, relating to the 
second issue (the validity of the releases) is found at pages 7-8 below. 


I. 


The Company is a carrier of passengers by bus operating essentially in 
the Washington metropolitan region. Its offices are on the Maryland side of 
Southern Avenue, S.E., which is the dividing line between the District of 
Columbia and Prince George’s County (J.A. 31, 100). Consequently, while 
the Company has a District of Columbia address (4421 Southern Avenue, S.E., 
Washington, D.C:), its offices are in Prince George’s County, just a few feet 
from the District of Columbia (J.A. 31). The Company has no physical of- 
fices, as such, in the District of Columbia, but it stations its dispatchers on 
the streets in the District of Columbia, and its buses wait at specified loca- 
tions in the District of Columbia, such as 11th and Pennsylvania Avenue, 
N.W., and Farragut Square, N.W. (J.A. 40). 


The Company operates three types of services: Its regular route oper- 
ations, a charter and sightseeing service, and a government contract operation. 
Its government contract services are local in nature but insigificant, amounting 


to less than 2% of the Company’s miles operated and drivers’ hours (J.A. 38, 
39, 100). The charter operations are more noteworthy — accounting for about 
19% of the drivers’ hours (J.A. 39). But by far the most important part of 
the Company’s business is its regular route service which accounts for over 
77% of its revenues, miles traveled by its buses, and paid drivers’ hours (J.A. 
38). For clarity, the nature of these two types of services — regular route 
and charter — are described below. : 


As noted above, the significant segment of the Company’s business is its 
regular route operations. The Company has 84 such regular routes (J.A. 39, 
100).  Seventy-nine of these 84 routes at some time enter the District of 
Columbia (J.A. 100); four operate only within Maryland; and three of these 
routes operate only within the District of Columbia (J.A. 37). Of the 84 
regular routes, 79 operate wholly within the metropolitan region, that is, 
within Prince George’s County and the District of Columbia (J.A. 37). The 
Company, on its regular routes, carries more local D.C. passengers (individuals 
picked up and discharged in the District of Columbia) than local Maryland 
passengers (J.-A. 37). In transporting its regular route passengers, the Com- 
pany competes with D.C. Transit System, Inc. (J.A. 31). 


Turning to the less important charter operations, this is also essentially a 
metropolitan area service. Specifically, 60% of the charger groups originate 
and terminate in the District of Columbia (J.A. 39). And the remaining 40% 
of the Company’s charter groups originate and terminate in Prince George’s 
County (J.A. 33). No Company charters originate or terminate outside the 
Washington metropolitan area, that is, the District of Columbia, Prince George’s 
and Montgomery Counties, Fairfax and Arlington (J.A. 33). More charter 
driving time is spent in Maryland than in the other 49 states together, but even 
more charter time is spent in the District of Columbia than Maryland (J.A. 39). 


The Company is no stranger to existing District of Columbia laws, police 
powers and social welfare statutes. Significantly, the Company receives a di- 
rect cash subsidy from the District of Columbia for transporting ‘D.C. public 


school chidlren on its regular routes (J.A. 40). It is also subject to a number 


of D.C. requirements. All of its applicant drivers must have a valid D.C. 


driver’s permit (J.A. 36); the Company’s buses all have valid D.C. license tags 
or so-called pro rata D.C. license tags; virtually all of the Company’s buses 
have been inspected by and carry D.C. safety inspection stickers (J.A. 40); 
and the Company also pays fuel and other taxes to the District of Columbia 
(J.A. 40). 


The Company estimates that its Drivers spend, on an overall average, 
37.6% of their total pay time within the District of Columbia (J.A. 100). 
This figure is derived from a Company-made study of time spent by the 
Drivers for 291 work weeks, which showed that in 290 of these weeks each 
Driver spent some work time during each work week in the District of Co- 
lumbia (J.A. 38). (The one work week in which a Driver did not enter the 
District of Columbia, he worked only 11 hours (J.A. 38)). The study further 
showed that the time per week spent in the District of Columbia by each 
Driver ranged from a high of 83.8% of his total work week to a low of 6% 
of his total time (J.A. 38). 


A majority of the Employees reside in the District of Columbia (J.A. 36). 
Virtually all of the Drivers enter the District of Columbia during a work week. 
The Company does not assign or segregate its Drivers into those that operate 
only in the District of Columbia and other places (J.A. 39). Nor does it dif- 
ferentiate in paying its Drivers between hours spent in the District of Colum- 
bia and elsewhere (J.A. 39-40). With a few exceptions not relevant here, the 
Employees are available to operate on all of the Company’s charter and reg- 
ular routes which enter the District of Columbia (J.A. 39). As a general mat- 
ter, the Company’s Drivers operating on a route which does not enter the 
District of Columbia will during the same day or week also operate a bus that 
does enter the District of Columbia (J.A. 40). This is so because a driver 
usually does not operate on one regular route all day but operates on a num- 
ber of different routes during a day, most of which enter the District of Co- 
lumbia (J.A. 40). 


The gravamen of the Employees’ claims is that they are not being paid 
time and a half for all hours in excess of 40 hours per week as required by 
the Act. Examples of the Company’s “Statement of Earnings and Deductions” 
vividly illustrate the Employees’ grievance. These Company records show that 
the following five Drivers worked the following hours per week and were only 
paid for the following overtime hours (J.A. 5-6, 12- 13): 


Driver’s Date of Total Hours 
Name Work Week Per Week Worked 


Williams 7/30/67 80.17 Hrs. 4.27 Hrs. 


Malone 7/9/67 88.09 Hrs. 3.45 Hrs. 
Worsley 6/25/67 83.35 Hrs. 13.29 Hrs, 
Cole 7/30/67 80.17 Hrs. 13.73 Hrs. 
Roberts 12/17/67 97.40 Hrs. 4.0 Hrs. 


I 


Before the suit below was filed each of the 92 Drivers consented in 
writing to become plaintiffs in this litigation. As required by the Act, (36- 
415(a)), these consents were filed with the trial court (J.A. 8- -11), Also before 
filing suit — specifically in November of 1967 and earlier — the local Teams- 
ters union representing the Company’s Employees (“Union’’) had’ refused to 
bring suit under the D.C. Minimum Wage Act and had determined not to 
pursue in any manner the overtime claims at issue here (J.A. 46-49). For this 
reason, the Employees filed this action and proceeded independent of the 
Union (J.A. 48-49). Accordingly, suit was filed in the Court of General Ses- 
sions on March 29, 1968; it was dismissed on the Company’s motion on juris- 
dictional grounds; and it was refiled in the District Court on July 18, 1968. 


On September 24, 1968, however, the Company and the Union entered 
into an agreement purportedly foreclosing and dismissing the overtime claims 


of the Employees as part of a settlement of a strike and an agreement not to 
fire any Employees (J.A. 58-59). The agreement also provided that the Em- 
ployees would “drop” their previously filed claims (J.A. 98) “Before the D.C. 
Minimum Wage Board” (J.A. 58-59). The strike and events out of which this 
agreement arose had nothing to do with the overtime claims. Under the arrange- 
ment between the Company and the Union, the Employees were not paid any 
overtime for past services, nor were they promised any future overtime pay- 
ments in accordance with the Minimum Wage Act (J.A. 58-59). Counsel of rec- 
ord for the 92 Employees was neither aware of nor present when this agreement 
was signed (J.A. 66-71). Counsel for the Company was present (J.A. 69-70). 


Thereafter, all Company Employees — not only the plaintiffs — before 
being permitted to return to work on September 25, 1968, were required by 
the Company to sign an agreement dismissing their claims (J.A. 54-57, 72-73): 
Some were misled and did not know what they were signing (J.A. 72-73, 80); 
others signed under protest (J.A. 76-77); all signed only because they were told 
by the Company that they could not return to work unless they did so (J.A. 
74-77, 81-84). 


Subsequently, a majority of the Employees signed statements that they 
did not desire to dismiss their claims but had only done so because the Com- 
pany refused to permit them to return to work unless they surrendered these 
overtime claims (J.A. 72-77, 81-84). 


Again, on January 13, 1969, when 56 of the Employees — those who were 
still working for the Company — reported for work, the Company required 
them to sign formal praecipes dismissing their overtime claims with prejudice 
before they could proceed to work (J.A. 50, 72-75). Counsel of record for the 
Drivers, again, was unaware of this and not notified by the Company (J.A. 67- 
68). The trial court — without articulating its reasons — denied the Employees’ 
motion to declare these 56 praecipes invalid (J.A. 97). Uncontradicted affida- 


vits and statements in the record show that the Employees desire to pursue 


their overtime claims and that they only signed these praecipes and similar doc- 
uments to preserve their jobs (J.A. 66-68, 72-84). 


ARGUMENT 


1. THE COURT BELOW ERRED IN DETERMINING THAT THE OVER- 
TIME PROTECTIONS OF THE D. C. MINIMUM WAGE ACT DO NOT 
APPLY TO THE EMPLOYEES. 


The court below held that the Employees are not covered by the over- 
time provisions of the D. C. Minimum Wage Act. On the strength of its 
reasoning, the Employees are also denied all other protections of the Act 
for the court found they fell outside the Act in all respects. Despite the 
court’s traditional analysis and its disarmingly straight forward opinion, this 
precedent takes from employees in the District of Columbia minimum wage 
protection which Congress intended they have and which was, enacted only 
after an extensive and hard-fought legislative battle.2 , 


The issue, as viewed by the court below, is purely one of Congressional 
intent. With that we agree. The court had no doubt that Congress could 


have covered the Employees had it so desired: it so stated: | 
| 
Congress, in exercising its legislative power for the Dis- 
trict of Columbia, acts as a National Legislature and is 
limited in its enactments only by “those prohibitions of 
the Constitution which act directly or by implication upon 
the Federal Government”. [footnote omitted] It could 
have included within the definition “employee” all bus 
drivers engaged in interstate commerce who spend any 
part of their working time in the District of Columbia. 


(J.A. 102). | 


2 The effort to expand D.C. Minimum Wage protection was led by Senator Morse who 
introduced such legislation in 1962, hearings were held in 1963 and again in 1965, and 
the Act was finally signed by the President on October 15, 1966. See Committee on the 
District of Columbia Hearings on Amendments to D.C. Minimum Wage Law on S.860, 88 
Cong. Ist Sess. 1 (1963). 


10 


Finding that Congress has the power to reach employees who spend “any 
part” of their working time in the District of Columbia,* the court then 
turned to the statutory language. That language, in the court’s opinion, did 
not provide the answer. The court readily concluded, with which we also 
agree, that: the Act contains its own definitions; that the most ‘“‘curcial”’ 
definition to the case is that of “employee;” and that the Act’s definition of 
“employee” is somewhat “broad by definition” (J.A. 101). Although admit- 
tedly broad, the court nonetheless believed the term ‘‘ambiguous” and turned 
to the legislative history. It was here, we submit, that the court took the 
wrong fork in the road. By turning to the legislative history, it erroneously 
ignored significant statutory language (and, indeed, the entire statutory 
scheme), the purposes of the Act, and the numerous authorities warning against 
the constricted statutory construction taken by the court. (These considera- 
tions are discussed under Section A below at pages 11-16.) This error is 
particularly exacerbated because in ignoring these factors, the court instead 
opted for vague and fragmentary bits of legislative history, which, in the 
final analysis, offer little if any assistance in resolving the question; concomi- 
tantly, it overlooked the legislative history showing conclusively that Congress 
intended to reach interstate transportation workers. (The legislative history 
relied on, as well as overlooked by the court, is treated under Section B be- 
low at pages 16-25.) And, in any event, the recent 1971 amendment to 
the Act puts to rest any argument that Congress did not intend to reach 
these as well as other interstate employees (Section C, pp. 25-28, infra). 


3 This is an apparent reference to the Company’s position below that if the D. C. Act 
is applicable to its interstate Employees, it is unconstitutional. Evidently the court below 
thought otherwise. 


1] 


A. The Language and Purposes of 
the D. C. Minimum Wage Act Show 
That These Employees are Covered. 


The D. C. Act could scarely have been drawn in broader terms. The 
far-reaching definitional language contains no general limitations. For exam- 
ple, the Act defines “employer” in all-embracing language to include “any 
individual, partnership, association, corporation,” etc. or “any person or group 
of persons” acting “directly or indirectly.” In a similar fashion, and as the 
court below conceded, the definition of “employee” is exceedingly broad in- 
cluding “any individual employed by an employer.” And, ‘ “occupation” is 
defined as “any occupation, service, trade, business,” etc. (36 D. C. Code 
8402(4)(5)(6)). Yet, the lower court found little assistance from this all- 
embracing language. This is at odds with the obvious: Congress intended the 
Act to have a sweeping application. District of Columbia social welfare leg- 
islation has oft been construed to apply to the surrounding suburban areas, 
particularly when, as is precisely the case here, “terms of limitation are con- 
spicuously absent from the statute.” Thompson y, Amalgamated Cas. Ins. 

Co., 92 U.S. App. D.C. 307, 312, 207 F.2d 214, 219 (1953). 


(1) Congress Deliberately Refused to Carry Over Exemptions 
For Interstate Bus-Drivers in the D.C. Act. 


Juxtaposed to the broad definitions are the specific and narrow exemp- 
tions set out in the statute. The Act, in so many words, exempts seven 
groups of employees from the overtime requirements (36 D.C. Code 8404): 


(a) The .. . overtime provisions of section 3 shall not 
apply with respect to — 


(1) Any employee employed in a bona fide executive, 
administrative, or professional capacity, or in the capacity 
of outside salesman (as such terms are defined by the 
Secretary of Labor under the Fair Labor Standards Act of 
1938); or 
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(2). any employee engaged in the delivery of newspapers 
to the home of the consumer. 


(b) The overtime provisions of section 3(b)(1) shall not ap- 
ply with respect to — 


(1) any employee employed as a seaman; 
(2) any employee employed by a railroad; 


(3). any salesman, partsman, or mechanic primarily en- 
gaged in selling or servicing automobiles, trailers or 
trucks... 


(4) any employee employed primarily to wash auto- 
mobiles by an employer . . . 


(5) any employee employed as an attendant at a park- 
ing lot or parking garage.* 


The Employees cannot be brought under any of these exemptions. The 
court below tacitly conceded this. Yet, in effect, it engrafted an eighth cat- 
egory of exemptions for bus drivers. Without more, such a construction is 
untenable. But there is more. This approach is hopelessly in conflict with 
the ever-present expansion of minimum wage legislation. Accordingly, exemp- 
tions from the Federal Act (Fair Labor Standards Act, “FLSA’’) have long 
been “narrowly construed” and limited to employees “plainly and unmistak- 
ably” exempt by statutory terms. Arnold v. Ben Kanowsky, Inc., 361 U.S. 
388, 392 (1960).5 Further: 


4 an eighth, and highly illuminating exemption, was added by Congress only last month. 
The significance of that exemption to this appeal is discussed under Section C below. 


5 Throughout this brief, FLSA cases are cited not only because the Act is patterned 
after it, but because the draftsmen intended it be used as precedent, for example: 


“MR. MORSE. .. . For the legislative history, as the Senator in 
charge of the bill, let me say that the Senator from Vermont has set 
forth exactly the meaning of ‘regular rate’ in the language of the bill, 
and he has also set forth the intention of the committee that any term 
in the bill not specifically defined shall be interpreted and applied as 
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The Fair Labor Standards Act was designed “to extend 
the frontiers of social progress” by “ensuring . . . a fair 
day’s pay for a fair day’s work” ... To extend an ‘ex- 
emption to other than those plainly and unmistakably 
within its terms and spirit is to abuse the interpretative 
process. ... [Emphasis supplied]. Phillips Co. v. 
Walling, 324 U.S. 490, 493 (1945). 


Creating a further exemption from the D. C. Act by implication be- 


comes even less plausible when FLSA exemptions are considered. FLSA, 
after which the D. C. Act is clearly patterned, excepts substantially more 
groups of employees than does the D. C. Act. The D. C. Act, nonetheless, 
does adopt some FLSA exemptions using virtually identical language. For 
example, FLSA exempts from its overtime requirements — as does the D. C. 
Act — administrative, executive, and professional employees, seamen, railway 
employees, automobile servicemen and salesmen (29 U.S.C. §213(a)(12), (b) 
(2)(10)). But FLSA, in marked contrast, also exempts employees from its 
overtime requirements if the Secretary of Transportation has the power to 
set maximum hours for them, that is, if they are engaged in interstate com- 
merce (29 U.S.C. §213(b)(1)). The D. C. Act contains no such’ exemption. 
The court below, nonetheless, found that such interstate employees weIe eX- 
cluded from the D. C. Act (J.A. 103-104). It bears emphasizing that the 
D. C. Act adopts some of the FLSA exemptions verbatim for transportation 
employees in interstate commerce, such as seamen and railway workers. It 
omits a number of other exemptions, including those in interstate commerce, 
such as bus drivers. The more logical construction, therefore, is that Con- 
gress intended to eliminate those exemptions it did not transpose to the 

D. C. Act. In other words, Congress chose the FLSA interstate exemptions 
it intended to carry over to the D. C. Act: It simply and deliberately Te- 
fused to carry over the exemption for interstate bus drivers. 


5 (continued) defined or used in connection with the Federal Fair Labor Stand- 
ards Act.” [emphasis supplied] 112 Cong. Rec. 703 (1966). 
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(2) Appellants Who Regularly and Continuously Perform Services 
in the District of Columbia Are Covered by the D.C. Act. 


Coverage of! the Employees is in harmony with the guidelines set by 
numerous FLSA precedents. The Employees perform services in the District 
of Columbia every work week and spend on the average over 37% of their 
paid time in the District of Columbia (J.A. 38, 100). An Employee may 
even spend over 80% of his work time in the District of Columbia (J.A. 38, 
44). Asa matter of equity, as well as law, these Employees should be pro- 


tected by the D.C. Act. The Employees’ activities certainly have a regular, 


continuous and essential contact with the District of Columbia. Under FLSA, 
employees with a continuous and regular contact with the jurisdictional nex- 
us of that Act — interstate commerce — are protected by the statute. Wirtz 
v. Durham Sandwich Co., 367 F.2d 810, 812 (4th Cir., 1966); Mabee y. 
White Plains Publishing Co., 327 U.S. 178, 181 (1946). The same concept 
applies here. These Employees have regular, essential and continuous con- 
tact with the District of Columbia. The D. C. Act, therefore, should apply 


to them. 


The Employees, in fact, have far more contact with the District of 
Columbia than required to bring the D. C. Act into play. Judicial decisions 
under FLSA require only a minimum contact with interstate commerce dur- 
ing a work week in order that all of an employee’s services be covered by 
the statute. In Mabee v. White Plains, supra, the Supreme Court held that 
if only one-half of one percent of the employees’ activities are embraced by 
the statute, it applies to their entire work week. It has been held, more- 
over, that an employee is covered for the entire week if he spends only one- 
half hour in covered employment out of a total work week of 59 hours. 
Wirtz v. Durham, supra, Where 7% or even 3.5% of an employee’s time is 
within the ambit of the statute, the statute applies to all the employees’ 
time. So. California Freight Lines v. McKeown, 148 F.2d 890 (9th Cir., 
1945), cert. den., 326 U.S. 736 (1945); McComb v. W. E. Right Co., 168 
F.2d 40 (6th Cir., 1948), cert. den., 335 U.S. 854 (1948). Further, since 
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the Employees as a group or pool are available to spend work time in the 
District of Columbia as regularly and continuously as the needs of the Com- 
pany require, they are covered by the Act. CF. Wirtz v. First State Abstract 
and Insurance Co., 362 F.2d 83, 88 (8th Cir., 1966); Goldberg v. Faber In- 


dustries, Inc., 291 F.2d 232, 235 (7th Cir., 1961). 


District of Columbia social welfare and police power legislation have fre- 
quently been held applicable to the surrounding jurisdictions if there is rea- 
sonable contact with the District of Columbia. Maryland bus companies 
which do not have offices in the District of Columbia, do not solicit business 
here and have no agent in the District, are already subject to various D. C. 
regulations, including bus license taxes. District of Columbia vy Monumental 
Motor Tours, 74 U.S. App. D.C. 147, 122 F.2d 195 (1941). Businesses op- 
erating in the District of Columbia are, despite extensive interstate and sub- 
urban contacts, subject to a variety of D. C. tax and welfare. ‘Statutes. Car- 
dillo v Liberty Mutual Insurance Co., 330 US. 469 (1947); Panitz v District 


of Columbia, 74 U.S. App. D.C. 284, 122 F.2d 61 (1941). i 


It should come as no surprise to the Company nor is it in any way un- 
fair that the District of Columbia Minimum Wage Act reaches its Employees. 
The Company is already governed by a number of D. C. statutes and regula- 
tions. Its Employees are required to have D. C. drivers’ permits; its buses 
have D. C. safety inspections; and its buses catry D. C. license tags (J.A. 36, 
40). Moreover, and more significant, the Company receives a direct cash 
subsidy from the District of Columbia for transporting D. C. public school 
children (J.A. 40). To put it charitably, it is anomalous that | a Company 
which receives subsidy from the District of Columbia is not held to meet 
minimum obligations imposed by the District of Columbia’ $s overtime wage 
requirements. 


Turning to the purposes of the Act, it is quickly apparent that the evils 


which Congress intended to remedy are strikingly applicable here. The policy 
of the Act is economic in nature. It is designed to alleviate low wages so 
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that employees will not have to be “supplemented by the payment of public 
moneys for relief or other public and private assistance.” (36 D.C. Code & 
401(a)). Since the majority of Drivers employed by the Company are Dis- 


trict of Columbia residents (J.A. 36), this portion of the Act’s rationale is 


surely appropriate: If wages of the Employees are inadequate, the public 
relief rolls on which they will fall are those of the District of Columbia. 
Additionally, as repeated in the legislative history, one of the purposes of the 
Act is to provide employees in the area with a living wage as the “District of 
Columbia . . . is one of the very high living cost areas of the country.” 112 
Cong. Rec. 703,(1966) (remarks of Senator Javits). As virtually all of the 
Employees live in this high cost of living area, they comprise part of the 
group Congress intended to reach. A further purpose of the Act is to fix 
minimum wage conditions applicable to all employees so that an individual 
employer cannot pay substandard wages which would “constitute unfair com- 
petition against other employers” who are paying a decent minimum wage 
(36 D.C. Code 8401(a)). Since the Company competes with local companies 
such as D. C. Transit (J.A. 31), the rationale again fits this case like a glove: 
The Company should not be given the significant competitive advantage of 
paying wages less than those provided by law which its competitors are re- 
quired to meet. It, too, should be subject to the Act. 


B. The Court Below Erroneously Relied on Vague and 
Meaningless Legislative History While Ignoring 
Contrary and More Reliable Expressions of 
Congressional Intent. 


(1) The Legislative History and WMATC Compact Cited By The Court 
Do Not Support Its Conclusion. 


The court below held that the Act applies only to those individuals 
working “entirely within the District of Columbia” (J.A. 103). For this con- 
clusion it relied principally on fragments of general legislative history — hav- 
ing no relation to the instant problem — stating that the D.C. Act is a 
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“State minimum wage law” (J.A. 102).6 Such vague and general statements 
shed scant light on the problem. In relying so heavily on such statements, 
the court found it necessary to construct a sharp and highly artificial dichoto- 
my between federal and State law. This in turn enabled it to ‘assume that 
workers in interstate commerce are governed by federal law and employees 
working wholly within the District (or a particular state) are covered by the 
D.C. Act (or the minimum wage statute of a particular state) Gg. A. 104-105). 
This assumption is erroneous. 


Congress does not take such a myopic view when legislating for the 
District of Columbia: 


The argument that Congressional powers over the District 
are not to be exercised outside of its territorial limits also 
is pressed upon us. But the same contention has long 
been held by this court to be untenable. National Mut. 
Ins. Co. v. Tidewater Co., 337 U.S. 582, 600 (1949). 


Most District social welfare and police legislation, in fact, reaches interstate 
commerce. The relatively small area occupied by the District requires such 
an interpretation; otherwise, the ability to enforce the laws of the District 
would be more subject to chance than design. Cardillo y. Liberty Mutual, 
supra, at 476; Thompson v. Amalgamated Ins., supra, at 313. ‘Accordingly, 
and quite contrary to the court’s approach, when legislating for the District 
of Columbia, Congress normally exercises its powers outside the territorial 
limits of the District. 


More to the point, the D.C. court’s rationale — that State or D.C. Min- 


imum wage legislation embraces only intrastate commerce, and federal law 


6 Apart from the fact that all such legislative history relied on by the court was in no 
way addressed to the pending issue, most of it is taken from the least reliable indicators 
of congressional intent: Colloquies between individual Congressmen and witnesses at hear- 
ings and isolated statements on the floor. Duplex Printing Press Co. v. Deering, 254 US. 
443, 474 (1921); Sutherland, Statutory Construction, Vol. 2, 45009 (1943) 
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governs interstate commerce — ignores the entire statutory scheme. Congress 
has unambiguously recognized that State minimum wage laws, in particular, 
can and do reach interstate employees.’ Section 18 of FLSA specifically 


provides: 


No provision of this chapter or any order thereunder 
shall excuse non-compliance with any Federal or State law 
or municipal ordinance . . establishing a maximum work 
week lower than the maximum work week established 
under this chapter... (29 U.S.C. 8218). 


What the above shows is clear. Even if employees are covered by FLSA, 
that is, engaged in interstate commerce, State law applies if it imposes a 
higher standard. The same is true with the D.C. Act. The legislative history 
of the D.C. Act acknowledges, in so many words, that if the D.C. Act pro- 
vides a higher standard or broadens coverage beyond FLSA, then the D.C. 
Act governs: 


. .in any situation where District law or orders of the 
District, of Columbia Minimum Wage Board are more fav- 
orable to the employee than the Federal law, District of 
Columbia law would control under Section 18 of the Fair 
Labor Standards Act. (Senate Staff Memorandum, Com- 
mittee on the District of Columbia Hearings on Amendments 


7 States have also recognized this. As stated by the Attorney General of Maryland in 
his Opinion, dated August 7, 1970 (summarized in CCH, Labor Law Reporter, State Laws, 
Vol. 3, $49,997.27): 


Both the Federal and Maryland statutes appear to reflect a legislative in- 
tent that these wage and hour laws shall co-exist in harmony insofar as 
possible, and that, in the case of any employee covered by both federal 
and State law, that statute shall be applicable which Operates most fav- 
orably to the employee. 

seem 


Where the employment is FLSA-exempt, but is not exempted by the 
Provisions of the Maryland Wage and Hour Law, the employee is covered 
by the Maryland law. 
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to D.C. Minimum Wage Law on S.860, 88th Cong., ist 
Sess. 10 (1963). 


FLSA simply does not displace State wage or hour legislation from the in- 
terstate sphere. The Federal Act, FLSA, overlaps with other laws: The en- 
tire statutory scheme is one of overlapping coverage — the more stringent 
requirements to govern. The coverage of Federal and State minimum wage 
laws is not, as the court below tacitly assumed, mutually exclusive but rather 
the federal law is ‘“‘mutually supplementary” with other laws. Powell vy. US. 
Cartridge Co., 339 U.S. 497, 520 (1950). | 


Interstate motor carriers are governed by a number of ovedappins State 
statutes. California v. Zook, 336 U.S. 725 (1949); Maurer v, Hamilton, 309 
U.S. 598 (1940). So are interstate railroad carriers. Brotherhood of Loco- 
motive Engineers v. Chicago, R.I. & P.R. Co., 382 U.S. 423 (1966). There 
is nothing in the language or history of the Act to show that its authors 
used the State analogy with any different meaning. Beyond this, even when 
there is a direct conflict — which is not the case here — between a federal 
and a D.C. statute, the latter may be given priority particularly when it is 
the most recent congressional action. United States v. Saidman, 97 US. 
App. D.C. 344, 350, 231 F.2d 503, 509 (1956). 


As State minimum wage statutes not only apply to interstate commerce 
but, indeed, are permitted to supersede Federal interstate legislation, it leads 
nowhere to say that the D.C. Act is “State minimum wage legislation.” 
Moreover, most employees are engaged in both intrastate and interstate act- 
ivities. See Wirtz v. Durham, supra. Furthermore, such a distinction is es- 
pecially unworkable in a geographic area as small as the District. Simply 
put, this vague legislative history taken out of context gives no. hint of 
congressional intent because “State” minimum wage laws, such as the Dis- 
trict of Columbia Act, can and do apply to interstate commerce. 


Apart from the general legislative history, the court below found some 
comfort in the Washington Metropolitan Area Transit Compact; D.C. Code 
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1-1410, et seq. (J.A. 104-105). It reasoned that the Compact left FLSA ap- 
plicable to Compact carriers in interstate commerce as the Compact did not 
suspend, and indeed permitted, the laws of the three signatories to remain in 
effect relating to “wages and hours of employees” (J.A. 104).8 (Presumably 
the court below believed that FLSA governed interstate employment, yet it 
curiously refused to find that the Employees are protected by either FLSA or 
the Interstate Commerce Act (J.A. 105)). 


The court’s reliance on the Washington Metropolitan Area Transit Com- 
pact is misplaced. Initially, it is difficult to see how the 1960 Compact sheds 
any meaningful — let alone controlling — light on the coverage of the D. C. 
Minimum Wage Act which was enacted six years later. Further, the legislation 
enacting the Compact makes it quite clear that Congress did not intend the 
Compact to render inapplicable the “benefits” or “rights” of employees under 
FLSA (D. C. Code 1-1412). Accordingly it is a perversion of Congressional 
intent to use a statute which Congress enacted to preserve employee benefits 
to construe a subsequent statute in order to limit these same employee bene- 
fits. And, more important, the Compact does no more than adopt the regu- 
latory scheme prevalent throughout the United States. Specifically, FLSA is 
retained and so is State law regarding hours and wages of the three Compact 
signatories (Maryland, Virginia and the District of Columbia) which, again, is 
clear evidence that federal and State wage legislation co-exist and overlap. 
This authority specifically reserved to the District of Columbia in the Com- 
pact was simply implemented in 1966 when Congress enacted the minimum 
wage law of the District. 


8 The court’s apparent reasoning that local law could still govern wages and hours of 
employees of interstate carriers who work entirely in one jurisdiction is contrary to that 
of the trial court which held that without doubt “the Department of Transportation was 
the only agency that could regulate the overtime pay of drivers” and that “the doctrine 
of federal supremacy in matters concerning interstate commerce” prevented the application 
of local law (J.A. 96). 
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When the court below said that Congress intended District law to apply 
in the transportation field to those solely within the District and that the 
regulation of “those individuals engaged in the interstate commerce aspect of 
transportation” is governed by other law (J.A. 105), it again created a mean- 
ingless distinction. All employees of Compact carriers — whether they be 
stationed permanently in the District of Columbia, Maryland or Virginia — 
are employees in interstate commerce. It is no distinction for Compact car- 
riers to draw a line between employees working in interstate commerce and 
those stationed wholly within the District. Both work in interstate commerce. 
Mechanics, dispatchers, drivers, etc., working on vehicles and dispatching them 
in interstate commerce are engaged in interstate commerce even if they never 
leave the jurisdiction. E.g., Walling v. Comer Carriers, 151 F.2d 107, 109 (2 
Cir. 1945). If the local law preserved by the Compact does not reach work- 
ers in interstate commerce, then it is truly meaningless for it would not even 


reach many employees who work entirely within a local jurisdiction. 


If the court below were in need of general legislative history as a guide, 
it neglected far more helpful indications. Its construction collides with a 
major purpose of the D. C. Act oft expressed in the legislative history, i.e., 
to reach employees not covered or excluded by FLSA. As Congressman 
Broyhill said of the D. C. Act, Congress considered FLSA and to a large de- 


gree conformed the D. C. Act to it; but it intentionally eliminated some of 


its exclusions: 


The committee was cognizant of the fact that Federal law 
is applicable to most employment in the District as it is in 
most other jurisdictions, and agreed that a District law 
should, as far as possible, conform in most respects to the 
provisions of Federal law. The bill which has been adopted 
includes provisions of law and regulations adopted after 
careful consideration of the Federal act. To be sure, there 
will be coverage of some employees in some type of estab- 
lishments currently excluded under the Federal act. ‘Each 
session of Congress sees some extension of the federal code 
and I think we can all agree that it is but a matter of a 
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short time when the wage and hour law will be pretty 
generally applicable to almost all employment. [Empha- 
sis supplied] 111 Cong. Rec., 14326 (1965). 


Again, the Senate Report makes clear that one of the purposes of the Act is 


to eliminate certain inadequacies in FLSA; it stated: 


Although many employees of the city are protected by 
the Fair, Labor Standards Act, there are many workers 
who are still excluded from minimum wage and overtime 
compensation protection .. . Jt [the D. C. Act/would 
extend protection to a large number of workers in indus- 
tries and occupations not presently covered by local and 
Federal statutes . . . [Emphasis supplied]. (Senate Report 
No. 864, 89th Cong., Ist Sess. 1-2 (1965). 


Therefore, we respectfully submit that the reasoning of the court below is 

a non sequitur. It stands the statute on its head to hold that the D. C. Act 
does not reach interstate commerce when the Act was designed to eliminate 
some FLSA exclusions, that is, those interstate employees excluded under the 
federal act. 


Also, rather than relying on general and nebulous statements and analo- 
gizing the D. C. Act to “State” minimum wage laws, a far preferable approach 
— and more harmonious with the purpose of the Act — is to give life to the 
Congressional objective repeated throughout the legislative history, namely, 
that the Act is intended to result in sweeping and beneficial application. As 
Senator Morse, the sponsor of the bill, said on the Senate floor: 


The breadth of coverage of workers afforded by this 
bill is particularly significant. Coverage is practically uni- 
versal, with the exception of household workers and handy- 
men. 


In my judgment, the enactment of this bill provides 
the Nation’s Capital with a “showcase” minimum wage 
law. 112 Cong. Rec. 24168 (1966). 


23 | 


Enunciating its near “universal” coverage is no more than a common 
sense affirmation of the judicial constructions afforded not only FLSA but 
other D. C. social welfare legislation. FLSA has always been “construed 
liberally to apply to the furthest reaches consistent with Congressional direc- 
tion.” Mitchell v. Lubin, McGoughy & Asso., 358 U.S. 207, 211 (1959). 
Universal coverage can scarcely be realized if the analysis begins with the 
question of why Congress did not specifically cover the Employees—as did 
the court below (J.A. 102, 104, n. 12). Broad coverage can only arise if the 
inquiry begins by asking that a specific exclusion be cited if protection is to 
be withdrawn from Employees — as have the Federal precedents. It is, 
therefore, not only the holding of the court below which requires reversal 
but also its narrow and constricted approach which, if perpetuated, would 


emasculate the Act. ! 


i 
(2) The Legislative History, Overlooked by the Court Below, Shows that 
Congress Intended to Cover Workers in “Suburban” and 
“Interurban” Passenger Transportation. 


Because it found no contrary indications in the legislative history, the 
court below concluded that Congress only intended to cover employees under 
the D.C. Act who spend their entire time in the District of Columbia. It 
erred. It overlooked the legislative history clearly showing that Congress in- 
tended to cover suburban and interurban workers in passenger transportation. 


The Employees fall precisely within this category. 


Undoubtedly Congress intended to cover “transportation” workers (J.A. 
103). This is incontestable as the legislative history frequently mentions 
“Transportation, communication, utilities” workers as an industry group which 
the bill was designed to protect. While acknowledging this, the court took 
little comfort from it because it could find no “breakdown” of what type 
of transportation workers Congress considered within that category: 


We find transportation referred to again in H.R. Rep: No. 
552, 89th Cong., Ist Sess. 2 (1965) where the coverage of 
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the Act, by industry, is outlined. Lumped together as 

one industry are: “Transportation, communications, utilities.” 
There is no breakdown as to what “transportation employ- 
ees” are included within the Act’s coverage. (J.A. 103). 


But there is a “breakdown”. The table designating transportation workers 
which the court referred to provides, in relevant part, as follows: 


Coverage of H.R. 8126 by industry 


Number of Employees 
Covered 
251,212 


Retail trade 45,926 


Transportation, communication, 
utilities 


Sources: (a) District Unemployment Compensation 
Board annual report, 1963; (b) 1960 Census 
of Population; (c) Estimates by Minimum 
Wage and Industrial Safety Board. 


The table containing the same figure estimating the number of employees to 
be covered in transportation, communication and utilities industries is cited 
at numerous stages in the legislative history.2 As noted above, this table so 
repeatedly relied on was derived from, among others, the 1963 Annual Report 
of the D.C. Unemployment Compensation Board. Page 16 of that 1963 Report 
shows, in relevant part, the following table: 


9 For example, see references of Congressman Sickles at 111 Cong. Rec. 14326 (1965) 
and Congressman Multer at 112 Cong. Rec. 23979 (1966). 
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TABLE 5.—Average Number of Liable Employers, 
Covered Workers, Total Wages, Taxable Wages 


and Contributions, by Industry, for 1963 1/ 2/ (Conta) 


Annual average 
coverage 


Employers Employees 


TRANSPORTATION, COMMUNICATION, 
ELECTRICAL, GAS AND SANITARY 
SERVICES 


Local and suburban transit and interurban 
passenger transportation - 

Undoubtedly the exact figure of “23,977” transportation, communication, etc., 
workers came from this Report. The Report also breaks down that figure. It 
comprises 4,632 workers in “suburban, transit and interurban passenger trans- 
portation.” In short, the back-up figures upon which Congress was relying — 
and the court below overlooked — included suburban and interurban passenger 
workers. The court, therefore, erred when it said there was no indication i in 
the legislative history that workers in interstate commerce were meant to be 
covered. By definition, workers in the District of Columbia employed in sub- 
urban and interurban passenger transportation can only be engaged in interstate 
commerce. The Employees were intended to be covered by the Act. 


C. The 1971 Amendment to the D.C. Minimum Wage Act 

Which Exempts Some Interstate Bus Drivers, But 

Not Appellants, Conclusively Establishes That _ 
These Employees are Covered By the Act. 


On January 5, 1971, the President signed the “District of Columbia Rev- 
enue Act of 1970” (P.L. 91-650), of which Section 702 is an amendment to 
the D.C. Minimum Wage Act. It deals specifically with the instant issue. It 
adds a sixth category of exemptions providing that the overtime provisions of 
the Act shall not apply to — 


Sect. 702 (a) 


* * 


(6) Any employee (A) with respect to whom the Inter- 
state Commerce Commission has power to establish qualifica- 
tions and maximum hours of service pursuant to the 
provisions of Section 204 of Part II of the Interstate Com- 
merce Act, and (B) who is not employed for more than fifty 
per centum of any work week within the Washington Metro- 


politan region. 
3 ee oe ie oe oe ok ok ok ok eo ok 


(b) The amendments made by subsection (a) of this section 
shall take effect as of February 1, 1967. 


The amendment also adds a new provision defining the “Washington Metro- 


politan region” as follows — 


(8) The term “Washington Metropolitan region” means the 
area consisting of the District of Columbia, Montgomery and 
Prince George’s Counties in Maryland, Arlington and Fairfax 
Counties and the Cities of Alexandria, Fairfax and Falls 
Church in Virginia. (P.L. 91-650, 8703 (a)). 


Clearly the Employees do not fall within this new exemption and hence 
are covered by the overtime provisions. All work more than 50% of each 
workweek within the defined region. !° Seventy-nine of the Company’s 84 
regular routes operate wholly within the region, that is, the District of Colum- 
bia and Prince Georges County (J.A. 37). The other five operate partially 
within the region (J.A. 37). All charter operations originate and terminate 
within the region, and more charter time is spent in the District of Columbia 


than all States combined (J.A. 39). In any event, a number of Employees 


10 It is highly doubtful that the Employees are even reached by the first proviso as 
the Interstate Commerce Commission has little or no jurisdiction over the maximum hours 
of the Employees as that authority was transferred from it to the Washington Metropoli- 
tan Area Transit Commission. See D.C. Code 1-1412. It is unnecessary to resolve this 
issue in light of the fact that the Employees are not excluded under the second proviso 
of the exemption. 
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according to the Company’s own study spend over 50% of their workweek in 
the District of Columbia alone (J.A. 41-45). 


This amendment indisputably establishes that Congress, ab initio, intended 


the Act to extend to bus drivers in interstate commerce. If Congress did 
not, there would have been no need for such an amendment as those employ- 
ees it exempts are — if we accept the interpretation of the D.C. Court of 
Appeals — not covered in any event. The amendment makes sense only if 
interstate employees were covered in the first place. Moreover, the exemption 
is retroactive to February 1, 1967. Again, if the Act — as held by the court 
below — did not reach interstate employees, there was no need to make it 
retroactive. The amendment can be given effect only if the original Act 
reached employees spending less than 50% of their time in the District of 
Columbia or the region. The amendment takes the overtime benefits away 
from those governed by the ICC but only for a workweek where more than 
50% of the time is outside the region. This is an elementary principle of 
construction: a statute must be construed to give effect to its provisions. 
Fisher v. District of Columbia, 82 U.S. App. D.C. 371, 372, 164 F.2d 707, 
708 (1947). The point is that Congress always intended and still intends 
interstate employees to be protected. It has now carved out a specific and 
limited exemption, and, indeed, only from the overtime provisions, not the 
entire Act. The exemption, which does not exclude the Employees, surely 
shows they are covered. : 

Senator Eagleton explained the amendment to the Senate in the follow- 


ing terms: | 
| 
“The amendment retains overtime compensation coverage for 
drivers, drivers’ helpers, loaders or mechanics who spend more 
than 1/2 of their work week in the Washington Metropolitan 
region. This amendment is retroactive to February 1, 1967, 
the effective date of the District of Columbia Minimum ‘Wage 
Act.” [Emphasis supplied]. 116 Cong. Rec. 20948 (1970). 
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Senator Eagleton’s language is significant. As he stated, the “amendment re- 
tains” overtime compensation for employees, such as is the case here, who 


spend more than one-half of their work week in the region. The Act was 


initially intended by Congress to cover such employees and such coverage is 


simply retained. 
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Il. IT WAS UNLAWFUL FOR THE COMPANY TO FORCE ITS EM- 
PLOYEES TO RELINQUISH THEIR STATUTORY RIGHTS TO 
OVERTIME PAY. 

As described in detail in the Statement of the Case, the Company at vari- 
ous times and through various devices obtained releases from the Employees 
by which they apparently agreed to relinquish their overtime rights and to 
“drop” their claims before the D.C. Minimum Wage Board.!! While the factual 
context differs for the various documents which the Company had the em- 
ployees sign, the salient facts are undisputed and quite clear: The Employees 
did not desire to sign the releases; the Employees were forced to sign them 
only because the Company would not permit them to retain their jobs if they 
did not; the Employees were not paid or in any way compensated, for overtime; 
and the Employees wish to pursue their claims — if, of course, it does not 
cost them their livelihoods (J.A. 66-84). The Company’s conduct in securing 
these releases was in blatant violation of the wording and spirit of two specific 
provisions of the D.C. Minimum Wage Act. !2 : 


First of all, the Act provides (36 D.C. Code 8413(3)) that it shall be “un- 
lawful” for any employer — . | 
| 
(3) to discharge or in any other manner discriminate 
against any employee because such employee has filed any 
complaint or instituted or caused to be instituted any Pro- 
ceeding under or related to this subchapter, . . . 
Nothing could be more discriminatory than to require Employees to release 
their statutory rights in order to retain their source of livelihood. This statu- 


tory provision recognizes the obvious: The employer’s overwhelming economic 


1] Earlier one of the Employees had filed a claim before the D.C. Minimum Wage Board 
(J.A. 98). 


12 The practical implications of the praecipes dismissing the claims are mrtioe short of 
shocking: Since they permanently foreclose overtime claims “with prejudice” (J.A. 50), 
presumably the Employees are forever barred from receiving adequate overtime compensa- 
tion from the Company. 
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power can be wielded at will to discourage or prevent employees from enforc- 
ing their minimum wage rights granted by Congress. In Mitchell v. DeMario 
Jewelry, 361 U.S. 288 (1960), the Supreme Court commenting on the identi- 
cal FLSA prohibition against such discriminatory actions stated: 


. . - Congress did not seek to secure compliance with prescribed 
standards through continuing detailed federal supervision or in- 
spection of payrolls. Rather, it chose to rely on information 
and complaints received from employees seeking to vindicate 
rights claimed to have been denied. Plainly, effective enforce- 
ment could only be expected if employees felt free to approach 
officials with their grievances. For it needs no argument to 
show that fear of economic relatiation might often operate to 
induce aggrieved employees quitely to accept substandard con- 
ditions. By the proscription of retaliatory acts . . . Congress 
sought to foster a climate in which compliance with the sub- 
stantive provisions of the Act would be enhanced, at 292. 


If an employer can make waiver of overtime claims a condition of employment, 
then surely the employee enforcement envisioned by Congress is a dead letter. 
Few employees would pursue their overtime claims at the risk of their jobs. 
The refusal by Congress to permit retaliatory action by employers against em- 
ployees exercising their statutory rights runs throughout the field of labor law. 
For example, as this court said of a similar provision of the National Labor 
Relations Act: 


Under petitioner’s view, the Act would permit denial of 
employment to an applicant such as Kohen on the ground 
that he had filed charges . . . That would be not only to 
license the vicious practice of blacklisting but to thwart the 
administration of the Act itself by ignoring the ever-present 
threat of such intimidation. Such a reading of the Act 
would be a perversion of legislative intent. John Hancock 
Mutual Life Insurance Co. v. NLRB, 89 U.S. App. D.C. 
261, 264, 191 F.2d 483, 486 (1951). 


The situation here is identical. The Company is not permitted to threaten or 


deny employment on the grounds that an Employee refuses to forego his 
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overtime wage claims. To do so would license a practice permitting an em- 
ployer to hire only those individuals willing to relinquish their Statutory rights. 
Again, employee enforcement of the Act would disappear. 13° 


Also, the D.C. Minimum Wage Act (36 D.C. Code $415(a)) flatly declares 
agreements between employers and employees which eliminate or erode the sta- 


tutory wage rights to be void: 


Any agreement between an employer and an employee to 
work for less than the wages to which such employee! is 

entitled under this subchapter . . . shall be no defense to 
any action to recover such unpaid wages or liquidated 
damages. 


Because of the above-noted imbalance of economic power, Congress has simply 
removed this area — which is indeed the purpose of the entire Act — from the 
contracting power of private parties. 4 Agreements to work for less than the 
statutory wage or agreements to settle such claims without proper payment — 
which are effectively the same — are simply barred. It is not a proper subject 


for private contract. The statutory rights to be vindicated are impressed with 


the public interest and cannot be compromised. This is true throughout the 


field of labor relations; for example: 


If we were to adopt even the most charitable view, we be- 
lieve that, under the circumstances, the efforts of Thomson 
to persuade those discharged employees to release their | rights 
to reinstatement were ill-advised and reprehensible . . _ such 
right to... back pay is not a private right subject, like an 
ordinary debt. to private adjustment, but a remedy that is 
provided in the public interest in order to enforce a public 


13 It is discriminatory for an employer to deter employees from pursuing their statutory 
wage remedies even if the applicability of the Act is in question. ee v. Ross Packaging 
Co., 367 F.2d 549 (Sth Cir. 1966). 


14 The economic imbalance is exacerbated here for the so-called “ici was arranged 
by Company counsel through direct contact with the Employees without notification to or 
the presence of the Employees’ counsel of record (J.A. 67-8). 
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right. [Emphasis supplied]. NZRB v. Threads, Inc., 308 F.2d 
1, 8 (4th Cir. 1962). 


Moreover, employees’ rights and remedies granted by Congress cannot be fore- 
closed in an overall settlement. NLRB y. General Motors Corp., 116 F.2d 
306, 312 (7th Cir. 1940).45 It would be a self-defeating exercise in semantics 
for Congress to prohibit the parties from agreeing to work for less than the 
statutory wage only to have the courts sanction precisely the same result via” 
a so-called settlement or praecipe: 


The aim of a the Act to give special protection to the econom- 
ically vulnerable would be defeated if contracts entered into be- 
cause of that very vulnerability were enough to preclude enfoce- 
ment of the Act. Lodge 743, Int. Association of Mach v. United 
Aircraft Corp., 337 F.2d 5, 9 (2nd Cir. 1964), cert den. 380 
U.S. 908 (1965). 


Employees’ claims may be “settled” only on one condition: The Company 
must comply with the Act. 


15 In class actions, private parties may not compromise their claims without court approv- 
al. Rule 23(e), Superior Court of the District of Columbia. 
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CONCLUSION 


For the foregoing reasons, Appellants respectfully request that the decision 
of the court below be reversed and that this court find that the overtime pro- 
visions of the D.C. Minimum Wage Act apply to Appellants and that any agree- 
ments signed by Appellants relinquishing these statutory claims are void, and 
that the case be remanded for computation of damages. : 


Respectfully submitted, 


STANLEY O. SHER 
MICHAEL G. KUSHNICK 
ALAN S. DAVIS 


BEBCHICK, SHER & KUSHNICK 
919 — 18th Street, N.W. 
Washington, D.C. 20006 


Attorneys for A ppellants 
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APPENDIX — STATUTES INVOLVED 


DISTRICT OF COLUMBIA MINIMUM WAGE ACT -— 36 D.C. Code 8401 Er. 
Seq. 


$36—402 Definitions 


As used in this subchapter — 


* * * * * 


(4) The term “employer” includes any individual, partnership, 
association, corporation, business trust, or any person or group 
of persons, acting directly or indirectly in the interest of an em- 
ployer in relation to an employee, but shall not include the United 
States or the District of Columbia. 


(5) The term “employee” includes any individual employed 
by an employer, except that such term shall not include — 


(A) any individual who, without payment and with- 
out expectation of any gain, directly or indirectly, volun- 
teers to engage in the activities of an educational, chari- 
table, religious, or nonprofit organization; 


(B) any lay member elected or appointed to office 
within the discipline of any religious organization and en- 
gaged in religious functions; or 


(C) any individual employed in domestic service or 
otherwise employed, in or about the residence of the em- 
ployer. 


§36-403 Minimum Wage and Overtime Compensation 
ge OPENS ALION, 


(b)(1) Except as otherwise provided in paragraph (2), no em- 
ployer shall employ any of his employees — 


(A) for a workweek longer than forty-two hours during 
the six month period beginning six months after the date of 
enactment of this subsection, or 


A-2 


| 
(B) for a workweek longer than forty hours there- 
after, unless such employee receives compensation for his 
employment in excess of the hours above specified at a 
rate not less than one and one-half times the regular rate 
at which he is employed. | 


§36--404 Exemptions 


(b) The overtime provisions of section 36— 20306)1) shall not 
apply with respect to — 


(1) any employee employed as a seamen: 
(2) any employee employed by a railroad: 


(3) any salesman, partsman, or mechanic primarily en- 
gaged in selling or servicing automobiles, trailers, or trucks 
if employed by a nonmanufacturing establishment primarily 
engaged in the business of selling such vehicles to ultimate 


purchasers; 
| 


(4) any employee employed primarily to wash automo- 
biles by an employer, more than 50 percent of whose annual 
dollar volume of sales is derived from washing automobiles, if 
for such employee’s employment in excess of one hundred and 
sixty hours in a period of four consecutive workweeks, such 
employee receives compensation at a rate not less than one 
and one-half times the regular rate at which he is employed; 
or 


(5) any employee employed as an Anon a a park- 
ing lot or parking garage. 


§36—413 Prohibited Acts 


It shall be unlawful for any employer — 


(3) to discharge or in any other manner discriminate against 
any employee because such employee has filed any complaint 
or caused to be instituted any proceeding under or related to 
this subchapter, has testified or is about to testify in any such 
proceeding, or has served or is about to serve on any: lad hoc 
advisory committee. 


836-415 Employee Remedies 


(a) Any employer who pays any employee less than the wage 
to which such employee is entitled under this subchapter or any 
order or regulation issued thereunder, shall be liable to such em- 
ployee in the amount of such unpaid wages, and in additional 
equal amount as liquidated damages . . . Action to recover such 
liability may be maintained in any court of competent jurisdic- 
tion in the District of Columbia by any one or more employees 
for and in behalf of himself or themselves and other employees 
similarly situated. No employee shall be a party plaintiff to any 
such action unless he gives his consent in writing to become such 
a party and such consent is filed in the court in which such action 
is brought. The court in such acticn shall allow a reasonable at- 
torney’s fee to be paid by the defendant, and costs of the action. 
Any agreement between an employer and an employee to work 
for less than the wages to which such employee is entitled under 
this subchapter or any order or regulation issued thereunder shall 
be no defense to any action to recover such unpaid wages or li- 
quidated damages. 


FAIR LABOR STANDARDS ACT — 29 U.S.C. §218 — Relation to Other Laws 
Satie eet ee Se et Nt he i 


No provision of this chapter or of any order thereunder shall excuse non- 
compliance with any Federal or State law or municipal ordinance establishing 
a minimum wage higher than the minimum wage established under this chapter 
or a maximum workweek lower than the maximum workweek established under 


this chapter... 


DISTRICT OF COLUMBIA REVENUE ACT OF 1970 — Public Law 91-650 
aN Nl a a NAA eS NY 


Sect. 702.(a) 


* * * * * 


(6) any employee (A) with respect to whom the Interstate 
Commerce Commission has power to establish qualifications and 
maximum hours of service pursuant to the provisions of Section 


A4 


204 of Part II of the Interstate Commerce Act, and (B) 
who is not employed for more than 50 per centum of 
any workweek within the Washington metropolitan region. 


(b) The amendments made by subsection (a) of ans section 
shall take effect as of February 1, 1967. 


* * * 


Sec. 703.(a) 
* * * * * | 
(8) The term ‘Washington metropolitan region’ means 
the area consisting of the District of Columbia, Montgomery 
and Prince George’s Counties in Maryland, Arlington and 
Fairfax Counties and the cities of Alexandria, Fairfax, and 


Falls Church in Virginia. 
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IN THE 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 24,485 


KENNETH C. WILLIAMS, et al., 


Appellants, | 


Vv. 
WMA TRANSIT COMPANY, 
Appellee. 
Appeal From The District of Columbia 
Court of Appeals 


BRIEF FOR APPELLEE AND APPENDIX 


L/ 
I. ISSUES PRESENTED 


1. Whether the court below correctly held that the 


D. C. Minimum Wage Amendments Act of 1966 did not apply to 
bus drivers of a carrier located wholly outside the District 
of Columbia who, in the course of interstate movements, enter 


the District of Columbia? 


1/7 The District of Columbia in itS amicus curiae Brief would 
Inject a question of coverage of District of Columbia employers 
whose employees occasionally go into Maryland or Virginia. No 
such issue was involved in this case and no such issue was de- 
cided by the court below. Consequently, no such issue is before 
the Court for decision. 


Appellants would inject the question of dismissal of claims 
by individual appellants. The Court of General Sessions denied 
Plaintiffs' (Appellants') Motion for Order Declaring Certain 
Praecipes Invalid but took no action on Appellee's Motion to 
Dismiss Claims; and the District of Columbia Court of Appeals, 
because it determined that the D. C. Minimum Wage Amendments 
Act of 1966 was not applicable to WMA Transit, found it un- 
necessary to decide any other issue (J.A. 105). Consequently, 
Appellants' Issue No. 2 has not been decided by the court 
below and is not now before the Court for decision. 


2. Whether the court below correctly held that the 
D. C. Minimum Wage Amendments Act of 1966 did not apply to 
bus drivers of a carrier, located wholly outside the District 
of Columbia, subject to the Washington Area Metropolitan 
Transit Compact? 

This case was previously before the Court, under 
the same title and number, on the question of whether an 
appeal from the decision of the District of Columbia Court 


of Appeals should be allowed. 


II. STATEMENT OF THE CASE 

A. Nature of the Case 

WMA Transit (herein also referred to as the "Company") 
is a motor bus carrier. Its offices, bus barns, garages, and 
all other facilities are located wholly in the State of 
Maryland. Appellants were employed by WMA Transit as bus 
drivers. WMA Transit's bus drivers report for work daily 
in Maryland and terminate their work daily in Maryland 
(except, possibly, on charter trips), and spend, on an 
average, more than 60% of their working time outside the 
District of, Columbia. WMA Transit has no place of business 


or employment in the District of Columbia; its bus drivers 


are not employed in the District of Columbia; and its bus 


drivers enter the District of Columbia only in the course 


of interstate passenger movements. WMA Transit is subject 


to the Washington Metropolitan Area Transit Commitsstion Act 
and, as an interstate motor carrier, is subject to the 
Motor Carrier Act (Sec. 204, 49 U.S.C.A. § 304). 

In this action, Appellants asserted claims under the 
District of Columbia Minimum Wage Amendments Act of 1966 
(36 D.C. Code §§ 401 et seq., 1967 ed.) (hereinafter also 
referred to as "D.C. Act") for overtime commen. 

The Court of General Sessions dismissed the complaint 
on the grounds that, "Since a great majority of defendant's 


vehicles move in interstate commerce, defendant is subject 
| 


to regulation by the Department of Transportation pursuant 


to the provisions of the Interstate Commerce Act . - - that 


among Federal Agencies only the Department of Transportation 
has authority to regulate overtime pay of drivers employed 
by an interstate carrier. In addition, the doctrine of 
federal supremacy in matters concerning interstate commerce 
prevents the D. C. Minimum Wage Act from applying in the 
instant situation. The D. C. Minimum Wage Act is purely 
local in scope and nature. An examination of Levinson v. 


Spector Motor Service (1947) 330 U.S. 649, 67 S.Ct. 931 shows 


27 Although the facts concerning hours of pay by! WMA Transit 


are not now before the Court and were not passed on by the 
Court below, WMA Transit has, without question, paid overtime 
equal to, or in excess of, any requirement of the; D. C. Act, 
even if it were applicable, as to working (platform) time. 

The actual difference as to claims, if the D. C. Act were 
applicable to WMA Transit, relates only to contractual pay- 
ments under a collective bargaining agreement for) non-working 
time, as to which the statutory requirement for overtime would 
not apply in any event. (See p.8 infra.) 


clearly the direction this Court must follow... Wherefore, 
the Court finds that title 36 § 403(b) D.C. Code 1967 ed. 

has no application with respect to plaintiffs herein." 

(J.A. 95-97). 

In affirming the decision of the Court of General 
Sessions, the District of Columbia Court of Appeals stated, 
inter alia, "From a mere reading of this term [employee] we 
do not know whether an individual who is engaged in inter- 


state commerce as a bus driver and works part of his time in 


the District of Columbia is an "employee' within the scope 


of the Act. We therefore look to the legislative history 


of the Act (J.A. 101). . . . [Congress] could have included 
within the definition of 'employee' all bus drivers employed 
in interstate commerce who spend any part of their working 


time in the District of Columbia. However .. - Congress 
3/ 
did not intend such situations to be covered by the Act. 


3/7 The District of Columbia in its amicus curiae Brief, p. 3, 
4, Characterize 


and Appellants in their Brief, p. 4, characterize the holding 
of the Court below as limiting coverage of the D. C. Act: 

". . . only to those individuals working entirely within 

the District of Columbia." The decision of the Court below 
can not be given the effect suggested by Appellants and 
Amicus Curiae by extracting a single phrase, "working en- 
tirely within the District of Columbia" out of context and 
without reference to the whole of the decision. Cohens v. 
Virginia, 6 Wheat. 264, 399, 400 (1821); United Gas Co. v. 
Continental Oil Co., 381 U.S. 392, 402-404 (1965); Wilshire 


orl Company of Texas v. Riffe, 409 F.2d 1277 (l0th Gir. 1969) ; 
Walsh v. Comm'r of Int. Rev., 170 F.2d 535, 539 (8th Cir. 1948). 


It is apparent from the whole of the decision that the 
Court below decided no more than that the D.C. Act does not 
apply to an employer engaged in interstate passenger trans- 
portation; subject to the Washington Metropolitan Transit 
Commission Compact; and located outside the District of 
Columbia. 


In fact, all indications are to the contrary (J.-A. 012) sen 


Congress . . . was acting only as any State legislature 


would in passing a minimum wage law (J.A. 102) Si - we find 
nothing . . . to indicate Congress ever considered bus drivers 
in interstate commerce as being within the Act's coverage 
(J.A. 103-104) . . . the compact has not been amended since 
passage of the Act to reflect any change in Congressional 
intention and the Act itself . . . continues to reflect the 
Congressional intent that the wages and hours of those in- 
dividuals working in the transportation field solely within 
the District of Columbia are subject to the laws: of the 
District of Columbia, but the regulation of the wages and 
hours of those individuals engaged in the interstate com= 
merce aspect of transportation is not to be Gontpoiiea by 
the District of Columbia law. In view of our holding we 
need not decide whether appellants are covered s the Fair 
Labor Standards Act or the Interstate Commerce Act." (J.A. 
104-105) | 

The sole question before the Court is whether the 
D.C. Act applies to a motor bus carrier located wholly 
outside the District of Columbia, who has no place of 
business or employment in the District of Columbia and 
whose drivers are not employed in the District of Columbia 


but enter the District only in the course of interstate 


movements and spend more than 60% of their working time 


outside the District of Columbia. 


This case does not involve any employer other than 


a motor bus carrier; does not involve any employer domi- 
ciled in the District of Columbia; does not involve any 
employer with a place of business or employment in the 
District of Columbia; and does not involve “employees who 
are employed in the District of Columbia but whose employ- 
ment duties require them to go occasionally into the neigh- 
boring jurisdictions of Maryland and Virginia" (Amicus Pp- 3) 
which is the concern of the District of Columbia. 

B. Statement of Facts 

INTRODUCTION 


The procedural aspects of this case are neither 
4/ 


novel nor vexing as asserted by Appellants (App. Br. 3). 
The original suit in the Court of General Sessions was dis- 
missed because, as filed, the damages sought exceeded the 
jurisdiction of the Court of General Sessions and, if in- 
tended as a suit by multiple plaintiffs, failed to set 
forth the names of each plaintiff. Appellants elected to 
refile in the United States District Court rather than in 


the Court of General Sessions. In the complaint in the 


Y Appellants" Brie? is referred to herein as "App. Br.” 


Ollowed by the appropriate page number; Amicus Curiae's 
Brief as "Amicus" followed by the appropriate page number; 
Joint Appendix as "J.A." followed by the appropriate page 
number of the Joint Appendix. References to portions of 
the record on appeal not included in the Joint Appendix 
will be to the applicable document followed by the page 
number of the record on appeal. 


United States District Court, the names of each plaintiff 


were set forth; however, the decision of the United States 
Supreme Court in Snyder v. Harris, 394 U.S. 332 (1969), 
that individual claims may not be accumulated for the pur- 
pose of establishing federal jurisdiction, made it clear 
that the United States District Court was without jurisdic- 
tion. On June 16, 1969, the United States District Court 
held that it was without jurisdiction, but because of the 
peculiar circumstances, and apparently pursuant to ll D.c. 
Code § 962 (1967 ed.), ordered the case cransferred to the 
Court of General Sessions (See, also, J.A. 99 n.1). 
Appellants' have included in the Joint Appendix their 
"Statement of Material Facts As To Which There Is No Genuine 
Issue" (J.A. 36-40). It should be noted that this is Appel- 
lants' unilateral statement; that WMA Transit did challenge 
generally the concepts of Appellants and Gencnstrated various 
areas as to which there were issues of material fact; set 
forth numerous matters as to which WMA Transit Giisagreed 
(Response to Motion for Summary Judgment R. 183-205); and 
at the argument of the Motions specified "facts" asserted 
by Appellants which were incorrect. 
Nevertheless, Appellants' statement of the facts in 
Part I of their Statement of the Case (App. Br. 4-7) is 


generally correct and, to avoid an unduly lengthy restatement, 


WMA Transit will not attempt to detail every point of dis- 
agreement, but will limit its statement of the facts to 
significant points material to the determination of the 
Issues Presented. 
1. Contractual Wage Payments and Appellants' Claims 
Although the facts concerning hours of pay by WMA 
Transit are not now before the Court and were not passed 
on by the court below, Appellants' assertions would infer 


that WMA Transit works its employees unconscionably long 


hours without overtime pay (App. Br. 7). This is simply 


not true. Therefore, to place Appellants' claims in a 
proper perspective, a brief recitation of contractual wage 
payments may aid the Court's understanding. 

WMA Transit's employees are represented by Local 
Union 922, Automotive, Petroleum, Cylinder and Bottled Gas, 
Chemical Drivers, Helpers, Allied Workers ana Public Trans-— 
portation Employees, an affiliate of the International 
Brotherhood of Teamsters, Chauffeurs, Warehousemen and 
Helpers of America (hereinafter Local 922). At all times 
material there has been in effect a collective bargaining 
contract between WMA Transit and Local 922. 

Pursuant to contract, WMA Transit pays, and has Raid 
at all times material, overtime at the rate of one and one- 
half times the regular straight time rate for all working 


time in excess of eight (8) hours per day, and on the sixth 


or seventh day, except that during the charter 


(April 1 to June 15) drivers may be paid straight time 
5 H 


on their sixth day of work. The examples of "Statement 

of Earnings and Deductions" set forth in Appellants’ Brief 
at page 7, do not, as alleged, mean that employees were 

not paid at least time and one-half for all hours worked 

in excess of 40 hours per week. For example, Edward N. 
Cole, for the week of 7/30/67, is represented by Appellants 
as having worked 80.17 hours and having received 13.73 hours 
overtime (App. Br. 7). As set forth in WMA Transit's Answer 


(R. 85) this is not correct. The records show as follows: 


Platform time (driving time plus normal layovers = 
Section 303 of Def. Exh. 2). 


Total platform time 66.93 hrs. 


Straight time pay 66.93 hrs. 

Overtime pay 13.73 hrs. 

(As to the 66.93 hours of platform cime (working 

time) this employee, if entitled to statutory 

overtime, would be entitled to 66.93 - 40 x 1/2 = 

13.465, whereas, he actually received 13.73 hrs.) 

(i.e., straight time for hours over 40, is part of 

"Straight time pay," and statutory overtime is 

only the additional half time for hours over 40.) 
57 The current contract contains a provision for a bonus 


(premium) payment for employees who work on each such day 
(sixth day). (Sec. 330(c), p. 91, Def. Exh. 2) 


Report time 1.52 hrs. 
Lunch 2.77 hrs. 
Layover (Sec. 327) 8.66 hrs. 
Free Time -28 hrs. 
Stand extra -O1 hrs. 
Thus, Mr. Cole was paid straight time for 13.24 hrs. for 
contractual allowances (nearly all of which was for lunch 


time and layover time) which was not payment for compensable 


hours for which overtime would be required, even if WMA 
6 


Transit were subject to the D. C. Act. 


6/ This is plainly the meaning of Wage Order No. 12, issued 


by the Minimum Wage Board, which provides, in part, as follows: 

"'Working Time' means all time the employee is 

(1) required to be on the employer's premises, on 

duty, or at a prescribed place; (2) permitted to work; 

or (3) required to travel in connection with the 

business of the employer." (CCH Lab. Law, 1 State 

Laws, Dist. of Col. Par. 44,055, Pp- 53,439-53, 440) 

(R. 187). 


Drivers are not required to be on Company premises, on duty, 
or at a prescribed place; do not work, and do not travel in 
connection with company business during lunch time, while 
released from duty on free time, or while on layover. Charter 
trips account for approximately 75% of all layover time. 
During such time, the driver is free to do anything he de- 
sires and to go anywhere he desires. The only requirement 
being that he report back to the bus at the end of the lay- 
over. For example, on a trip to Hershey, Pennsylvania, if 

a bus arrived at 1:00 p.m. and is scheduled to return at 
5:00 p.m., the driver drops his passengers at 1:00 p.m. and 
between 1:00 p.m. and 5:00 p.m., is free to do as he pleases. 
He is not "on duty"; he is not required to remain on the bus; 
he is not required to be at any prescribed place. Under the 
Union contract, he is paid straight time for any layover time. 
The same is true of layover time on non-charter runs. Al- 
though the time may be shorter on non-charter layover time, 
the driver is not required to stay with the bus; is not re- 
quired to be at any prescribed place; and is free to use his 
layover time as he sees fit, the only requirement being that 
he report back on the bus at the end of the layover time. 


67 continued - | 


Free time is used almost exclusively to describe time 
required to satisfy the minimum hours required under the 
Union contract. In all instances, drivers are released from 
duty; are not required to be on the premises or at any par- 
ticular place; and perform no work. 

Report time is a contractual payment to insure that dri- 
vers will be ready to commence work at the scheduled time. 
It is payment for preliminary non-working time. | 
Stand Extra means that the driver is "on call" in the 
event needed. 
It is true that Wage Order No. 12 defines "Split Shift" as: 
- - - a schedule of daily hours in which the 
nee worked are not consecutive, except that 
a schedule in which the time out for each meal 
does not exceed one hour shall not be deemed 
a ‘split shift.'" (CCH Lab. Law, 1 State Law, 
Dist. of Col. Par. 44,055, p. 53, 439). 


and further provides: 


"Excessive Hours - for each day during 
which (1) an employee works a split shift or 


(2) total time between the beginning and end- 
ing of an employee's regular working time 
exceeds ten hours, such employee shall be paid 
in addition to the minimum wage for one addi- 
tional hour at the applicable minimum rate." 
(CCH Lab. Law, 1 State Laws, Dist. of Cor 
Par. 44,055, p. 53,440). 

But even if layover resulted ina "split shift, woaks ah 
obvious that WMA Transit has more than met the requirements 
of the Wage Order; and, moreover, that the payment for "one 
additional hour at the applicable minimum rate" does not make 
such allowance part of the hours of work for overtime pay 
purposes. 

As to work on the 6th day of employment during the charter 
season (April 1 to June 15) there is no basis developed on the 
record to show that drivers were employed on the 6th day of 
work during the charter season and/or were not paid overtime 
for work on such day, even though authorization for straight 
time pay is provided in the collective bargaining contract 
and/or that if paid straight time for the 6th day of work, 
employees were not paid overtime equal to or in excess of the 
statutory requirement, if it were applicable. As noted in 
footnote 5, supra, the current contract, effective January 13, 
1969, provides a premium for employees who work on the sixth day. 

Both under regulations issued by the Minimum Wage Board 
and regulations and decisions under the Fair Labor Standards 
Act, it is clear that contractual payments for time not worked 
does not make such time hours of work for which statutory over- 
time is due. 
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Of course, what is true of Mr. Cole, is true as 
to every employee, including those whose earning records 
are referred to in Appellants' Brief. Every employee has 
been paid in accordance with the agreement with Local 922, 
and each has already been paid as much, or more, than 
would have been required if WMA Transit were subject to 
the D.C. Minimum Wage Act. 

The real difference separating the parties as to 
claims, if the D. C. Act were applicable, relate, not to 
working (platform) time, as to which WMA Transit has, with- 
out question, paid overtime equal to or in excess of any 
statutory requirement, but only to contractual payments 
for non-working time. 

2. Business of WMA Transit 

WMA Transit is a Delaware Corporation and its offices, 
bus barns, garages, and all other facilities, are located 
wholly in the State of Maryland. Its drivers, overall, spend 
62.4% of their working time outside the District of Columbia 
and only 37.6% within the District of Columbia. All drivers 
report daily for work in Maryland and terminate their work 
in Maryland (except, of course, possibly, on charter trips). 


In excess of 50% of its regular route passengers are inter- 


state passengers, that is, passengers who are picked up in 


Maryland and discharged in the District of Columbia, and 
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picked up in the District of Columbia and aischarged in 
Maryland (J.A. 24). There are more Maryland local passen- 
gers than District of Columbia local passengers, that is, 
there are more passengers picked up and discharged in 
Maryland than are picked up and discharged in the District 
of Columbia. (Jas 26) | 

All charters originate and terminate in the State of 
Maryland and, except charters under special tariffs, such 
as school charters, there is a portal-to-portal oraaso from 
and to WMA Transit's garage which is located in the State 
of Maryland (J.A. 25). Consequently, although about 60% of 
the charter groups are picked up in the District of Columbia, 


and only about 40% in the State of Maryland, nevertheless, 


all charter trips originate and terminate in the State of 


Maryland. 

Although it is true, as Appellants state, that WMA 
Transit's drivers are required to have D. C. drivers permits, 
they are also required to have Maryland drivers permits; its 
buses have Maryland, as well as D. C. tags, are inspected in 
Maryland, as well as in the District of Columbia, and it pays 
far more to Maryland for fuel taxes than to the District of 
Columbia ($43,929 vs.24,101); far more to Maryland for li- 


censes and registration fees than to D.C. ($20, 296 vs. 10,387); 


77 Appellants" assertion to the contrary is not correct. 


See, Admission No. 8, J.A. 24. Although some confusion is 
present in the Deposition of Mr. Bell arising from a Transit 
Commission computation, Mr. Beli concluded his testimony on 
this point by affirming Admission No. 8. (Deposition, R. 49-50). 


ae 


pays real estate and property tax in Maryland and none to 


D. C.; and, indeed, in 1968 paid taxes to six states other 


than Maryland and D. C., as well, of course, as to the 


Federal government. (J.A. 21). 

3. Dismissal of Claims 

As noted in footnote l, supra, this issue is not 
before the Court. However, since Appellants' have devoted 
much attention to the matter, a full statement of the facts 
pertaining thereto may be of assistance to the Court. 

In September of 1968, an unauthorized, wildcat, strike 
occurred. The Company warned the strikers that if they did 
not return to work they would be subject to discharge. Local 
922 ordered the strikers to return to work. They refused. 
Thereafter, the strikers were discharged because they had 
engaged in a strike in violation of their agreement and in 
violation of law. Ultimately, Local 922 as bargaining repre- 
sentative, proposed, and WMA Transit accepted, the Strike 
Settlement Agreement which provided, in part, as follows: 

"(4) In event of any wildcat strike prior to 

termination of existing contract All men 

responsible or Participating to Be Fired 

immediately. 

"(5) All of the men, Before Returning to work 

agree to sign the attached agreement whereby 

they agree to drop their Pending Claim in the 


U. S. Dist. Court for The District of Columbia 
and Before the D. C. Minimum Wage Board. 


- 15 = 
"(5) The Company Agrees Not to Retaliate in 
any way Against Strikers. 
"(6) Rear End Collisions, unless in shel ‘Opinion 
of the Hearing Officer There are Extenuating 
Circumstances, shall be Grounds for Immediate 
Firing. 


ee | 
"A t to B ned" ; 
greemen © Be Signed | 
"In consideration of The Settlement of 
the Strike at W.M.A. Transit Co. and the Return 
to Work of All Strikers who were Fired, we, the 
Undersigned Plaintiffs Agree to and do By These 
Presents as soon as New Contract is signed Dismiss 
our Pending Suit in the U. S. District Ct. of 
the District of Columbia." (R. 213-214). 
The Strike Settlement Agreement dated September 24, 1968, 
consisted of two pages, each page of which was signed as 
"Agreed to" by the members of the Union Negotiating Commit- 
tee, including Mr. Edward N. Cole, referred to hereinabove, 
and the Company (Def. Exh. 4, R. 213-214); the Agreement was 
then ratified by the membership of Local 922. On September 25 
when the men reported for work they signed the "Agreement To 
Be Signed," specified in the Strike Settlement Agreement 
(R. 209-212) . 
Counsel for Appellants admitted that he was aware of 
the Strike Settlement and fully aware that employee-plaintiffs 
signed the document agreeing to dismiss their claim on 


September 25, 1968 (R. 282-283). Indeed, counsel for Appel- 


lants stated that he advised them to sign (R. 283). 
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A new contract was entered into on January 13, 1969, 


and on or about January 13, 1969, approximately 60 of the 
8 


plaintiff—employees signed Praecipes (R. 146) dismissing 
their pending claims with prejudice. Again, Counsel for 
Appellants was aware that employees signed the Praecipes 
on January 13 (R. 283). 
On April 15, 1969, the praecipes were filed with the 
Clerk of the United States District Court, this action then 
being pending in that Court, and copies were delivered to 
Counsel for Appellants (R. 234). On or about April 21, 1969, 
WMA Transit filed a Motion To Dismiss For Lack of Jurisdic- 
tion (R. 146-148) and Points ana Authorities In Support 
(R. 149-154). Appellants filed Points and Authorities in 
Opposition on or about April 25, 1969, (R. 155-160). on 
June 16, 1969, the Honorable Gerhard A. Gesell filed a 
Memorandum Opinion (R. 166-167) holding that the United 
States District Court was, in view of Snyder v. Harris, 
without jurisdiction, but because of the peculiar circum- 
stances of this case, ordered the case transferred to the 
Court of General Sessions. The Order, signed by the 
isted on the Complaint and of 
leaving about 88 (there are quite 
ffs. 60 signed 
additional 
not sign a 


claims were, in any event, 
Strike Settlement Agreement 
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Honorable Gerhard A. Gesell was entered on or about June 27, 
1969 (R. 168-169). | 

On or about July 3, 1969, Appellants filed in the 
United States District Court a Motion to Defer Transfer to 
Court of General Sessions and for Relief from Entry of Cer- 
tain Praecipes (R. 170-171), together with Points and Au- 
thorities (R. 172-174). WMA Transit filed an Opposition 
to the Motion to Defer Transfer and For Relief From Entry 
of Certain Praecipes (R. 178-182) and Appellants filed 
Supplemental Points and Authorities (R. 175-177) . On 
July 11, 1969, the United States District Court denied 
Appellants' Motion to Defer Transfer to Court of General 
Sessions and for Relief From Entry of Certain Praecipes, 
the entry, per Judge Gesell, read, "No Jurisdiction - Denied, 


Gesell, J. July 11, 1969." 


On or about September 9, 1969, Appellants filed a 


Motion For Order Declaring Certain Praecipes Invalid in the 
Court of General Sessions. By Order dated October 28, 1969, 
the Court of General Sessions, inter alia, denied Appellants' 
Motion for Summary Judgment and Appellants’ Motion to Declare 
Certain Praecipes Invalid. (J.A. me 

The District of Columbia Court of Appeals found it 


unnecessary to reach this, or other questions, in view of 


97 WMA Transit had filed a Motion to Dismiss Claims on or 


about August 15, 1969. There has been no decision either 
granting or denying this Motion. 


ao 


its holding that the D. C. Act was not applicable to em- 


ployees of WMA Transit. (J.A. 105) 


III. ARGUMENT 
The decision of the court below was correct. 

36 D.C. Code § 403(b) (1967 ed.) has no application to 
Appellants and without such application, Appellants had 
stated no claim upon which relief could be granted. There- 
fore, even though the court below did not decide the praecipe 
issue, since the issue is wholly without merit in the context 
of this case, remand for determination of an issue not de- 


cided by the court below would be improper. Accardi v. 


Pennsylvania R. Co., 383 U.S. 225, 232 (1966); McCloskey 
and Co. v. Allstate Insurance Companies, 123 U.S. App. D.c. 


177, 358 F.2d 544 (D.C. Cir. 1966). 
A. The D. C. Act is not applicable to 
employers located wholly outside 
the District of colusbie 
As previously indicated, even if the D. C. Act were 
applicable to the Company, there would be no basis for any 
claims since WMA Transit has already paid as much, or more, 
as would be required under the Act. While this is a factual 
matter whick has not been determined, it is submitted that 
this result is plainly required by the law and the regulations 
issued thereunder (See, n.6, supra.). But assuming, as we 


must for present purposes, that there might be some claim 
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if the D. C. Act applied to the Company, it is obvious that 
the Act, by its terms, does not apply to any employer whose 
facilities are wholly located outside the District of Columbia. 

Title 36, Sec. 401, Findings and declaration of policy, 
provides, in part, as follows: 

"(a) The Congress hereby finds that there are 
persons employed in some occupations in the District 
of Columbia at wages insufficient to provide adequate 
Maintenance and to protect health ... ." (D. C. Code, 
1967 ed.) (Emphasis supplied). 

Title 36, Sec. 405, Powers and duties of Commissioners - 
Investigations - Statements from employers, provides, in 
part, as follows: 


"The Commissioners or their authorized representative 
shall have authority - 


"(1) to investigate and ascertain the wages of 
persons employed in any occupation in the District 


of Columbia; 


"(2) to enter and inspect the place of business 
or employment of any employer in the! District 
of oben  - ; (D.C. Code, 1967 ed.) 


(Emphasis Supplied) . 


WMA Transit has no place of business in the District 


of Columbia and its employees are not "employed . -etnetne 
District of Columbia" so that, on its face, the D. C. Minimum 
Wage Act is not applicable to WMA Transit. This is further 
borne out by various other provisions of the D. c. Act in- 
cluding 36 D. C. Code §§ 403(c), (d) and (e) [relating to 


wage orders issued under the D. C. Minimum Wage Act prior 


to the 1966 amendments]; §§ 406(e) ["wages paid in the 
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District of Columbia"], 407 [publication in the District 

of Columbia], 419 [Title], etc. (1967 ed.). Prior to the 
1966 amendments, the D. C. Minimum Wage Law applied only 

to "wages of women and minors in the different occupations 

in which they are employed in the District of Columbia .. ." 
(36 D. C. Code §§ 407 and 408 (1961 ed.)) and it was settled 
that only women and minors employed in the District of Columbia 
were covered. Childrens Hospital of District of Columbia v. 
Adkins, 52 App. D.C. 109, 284 Fed. 613 (1922) aff'd, 261 U.S. 
525, 539-40 (1923). By providing in the D. C. Act that 
minimum wage’ orders issued prior to February 1, 1967, shall 
remain in full force and effect, (36 D.C. Code § 403 (c) (1) 
(1967 ed.) Congress, obviously, intended no change in terri- 


torial coverage from the prior law. Indeed, this was so 


stated. See, for example, H.R. Rep. No. 552, 89th Cong. 


lst Sess. p. 2 (1965), 
“The purpose of the bill (H.R. 8126) is 

to amend the existing District of Columbia 

minimum wage law for women and minors, ap- 

proved September 19, 1918, as amended (40 

Stat. 960, D.C. Code, Title 36, sec. 401-422), 

and extend its coverage to include men." 

Consequently, while the court below was correct that 
the term "employee", alone, is ambiguous as to coverage, it 
is submitted that other provisions of the D. C. Act make it 
clear, on the face of the Act, that it did not apply to em- 


ployers located outside the District of Columbia. However, 


= 


the legislative history of the D. C. Act, as noted by the 
court below (J.A. 102-104), leaves no doubt that Congress 
never considered motor carriers located outside the District 
of Columbia as being within the coverage of the D. C. Act. 
Contrary to Appellants' contention, this is not a question 
of exemption of employers located outside the District from 
the D. C. Act - rather, it is simply that WMA Transit was 
never covered by the D. C. Act. : 

B. Only qubrorers located in the District 

of Col la are Covere y the D. COmACe 
Understandably, the parties could disagree as to 


| 
Congressional intent. Fortunately, any possible doubt as 


to Congressional intent has been effectively resolved by 


subsequent Congressional proceedings. 


1. Limitation of coverage to carriers 
omiciled in the District of Columbia. 
Hearings Before Subcommittee No. of 

the Committee on the District of Columbia, 
House of Representatives, 9lst Cong. on 
H.R. 10497, 18762, 15360, 895 and S. 2820 
(1970) ) 


"Mr. Morrissette.[President, Interstate 
Van Lines, located in the District of Columbia] 


Oh, yes, anyone who is operating within the 
metropolitan area of Washington only is subject 
to the laws of the area in which they are domiciled. 
If their business 1s located in aan District of 
Columbia, then they would be subject to those 
laws." (pp. q4=453 (Emphasis supplied) 


* * * 


"Mr. Morrissette. .. . the District of 


Columbia proposes to require domiciled inter- 


state carriers to pay time and a half after 
4 hours." (p. 15) tanchasis supplied) _ 


"Mr. Morrissette. It would force us out of 
competition with our other interstate Operators. 


"Mr. Fuqua. [Chairman of the Subcommittee] 


In other words, an operator headquartered in 
Bethesda would not be subjected to something 
ike this? 


"Mr. Morrissette. That is correct." (p. 46) 
(Emphasis supplied) 


"Mr. Fuqua. Let me make one point. You 
would remove your objections then on page 2 of 
the bill if it was amended to only include certi- 
ficated motor carriers? That would take care of 
the broad scope of what you have been alluding to?" 


"Mr. Kneipp. [Assistant Corporation Counsel, 
D.C.J] I would think not, because that would then 
proceed to uncover drivers' helpers, loaders and 
mechanics employed here in the District of Columbia 

y 'these certificated carriers. Pp. Emphasis 
supplied) 


| Mrs. Newman [Chairman D.C. Minimum Wage and 
Industrial Safety Board]... 


| "For example, an employee employed as a driver 
by a District of Columbia florist to deliver flowers 
in the Washington Metropolitan Area would be exempt 
from the overtime compensation provision of the 
District of Columbia Minimum Wage Law." (p. 57) 
(Emphasis supplied) . 


* * * 


"Mrs. Newman. . . . This is a law which will 
apply only to the District of Columbia. We don't 
know what goes on in these other jurisdictions. .. 
(p. 64) 


OS 


"Mrs. Newman . . . So to that extent [Md. 
minimum wage] the local truck concerns are at 
no disadvantage in comparison with Maryland > 5 54 
(p. 116) 


"Mr. Kneipp. . . . Bear in mind that | the 
D. C. Minimum Wage Act is applicable only 
within the District of Colanbias but it would 
ave no extra territorial effect .- ." (p. 127) 
Emphasis supplied: 


Thus, it is clear from statements by Mr. Morrissette, 


the colloquy between Mr. Morrissette and Congressman Fuqua, 
and the response and statements by Mrs. Newnan, Chairman of 
the D. C. Minimum Wage Board and by Mr. Kneipp, Assistant 
Corporation Counsel, before Subcommittee No. 4 in 1970 that 
the District did not consider the D. C. Act as arene 
motor carriers located outside the District of Columbia. 
This is wholly consistent with the position of the 
District of Columbia in its amicus curiae Brief in this 
case, namely, that "employees who are employed in the 
District of Columbia but whose employment duties require 
them to go occasionally into the neighboring jurisdiction 
of Maryland and Virginia" (Amicus 3, 4, 5, 11) nen subject 
to coverage under the D. C. Act, a question not involved 
in this case and not decided by the court below, notwith- 
standing the concern of amicus curiae that the decision 
of the court below could be so construed; and is wholly 
consistent with the Corporation Counsel's opinion of March 17, 
1969 (J.A. 87) whereby he concluded that employees of em- 
ployers located in the District of Columbia were covered, 
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and remain covered, by the D. C. Act even though they 


spend a portion of their working time outside the District 


of Columbia. (See, also, Amicus 9 n.1) 


2. H.R. Report 91-1672, 91st Cong., 2d 
' Sess., on D.C. Revenue Act of 1970 
H.R. , Dec. 5, 1970. 10, 
"Your Committee finds that the interpre- 
tation made by the Commissioner of the District 
of Columbia of the amendments in that Act, of 
October 15, 1966 (P.L. 89-684) exceeds any 
intent of the Congress, and is not supported 
by the most common and elemental rules of 
legislative construction. ... (p. 61) 


* * * 


"In its legislative actions in 1966 on 
the proposed amendments to the District of 
Columbia Minimum Wage Act, the Congress heard 
no testimony, received no proposals, made no 
mention or suggestion, that the Federal statutes 
relating to hours of employment for interstate 
motor carrier employees as then provided in the 
Motor Carrier Act, should be amended or even 
considered for amendment. (p. 61) 


. "Your Committee recommends the approval 
of the amendment to negate the agency actions 
retroactively and to make effective a full 
application of Federal statutes relating to 
a (sic) Interstate motor carrier employees. 


This will restore the initial purpose and 
intent of the Congress which has boos misin- 
terpreted and misapplied without legal justi- 
ication or valid economic purpose to the 
detriment of the economics of the transpor- 
tation qndustry in_ the District of Columbia. 
The needs of business and in ustry in the 
District of Columbia for service of Inter- 
state carriers requires flexibility and pre- 


cludes a standardized workweek concept as 
would be imposed by the interpretation of 


10/ The full text of TITLE VI - MISCELLANEOUS SECTION 605 — 


HOURS OF INTERSTATE MOTOR CARRIERS; and SECTION 630 - DISTRICT 
OF COLUMBIA MINIMUM WAGE LEVELS are printed as an Appendix 
hereto. 


- 25 - 


the Minimum Wage Board. Further if the 
standardized work procedure is imposed 
it may substantially increase the costs 
to those being serviced and further pro- 
mote the exodus of business from the 
District of Columbia as to both the 
carrier and the user of the service. .. 


(p. 64-65) (Emphasis supplied) 


SECTION 603 - DISTRICT OF COLUMBIA 
MINIMUM WAGE LEVELS 


". . . it was not the intent of such amend- 
ments [the D. C. Act] to order or circum-: 


scribe the provisions of the Fair Labor 

Standards Act which applied to the District 

of Columbia as well as all State jurisdic- 

tions. . . . (p. 66) (Emphasis supplied) 
* * * 


| 
". . . Their exclusion of reference to com- 
parable wage levels for similar employment 
and the general market area places the em- 


loyer in the District of Columbia at a dis- 
tinct disadvantage competitively 5 SS (py 67) 


Emphasis supplied 


3. Amendment adopted 
On December 21, 1971, Congress, in the District of 


Columbia Revenue Act of 1970, amended the D. C. Act by 
adding to Section 4 (36 D.C. Code § 404(b) (1967 ed.)) a 


new subsection (6) to paragraph (b). Section 4(b) now 


| 
provides in pertinent part: 


"(b) The overtime provisions of section 
36-403(b) (1) shall not apply with respect to - 


* * * 3 


(6) any employee (A) with respect to. 
whom the Interstate Commerce Commission has 
power to establish qualifications and maxi- 
mum hours of service pursuant to the provi- 
sions of section 204 of part II of the 
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Interstate Commerce Act, and (B) who is not 
employed for more than 50 percentum of any 
workweek within the Washington metropolitan 
region [District of Columbia, Montgomery and 
Prince Georges Counties in Maryland, Arlington 
and Fairfax Counties and the cities of Alexandria, 
Fairfax, and Falls Church in Virginia. Defined 
in new section 8, added to Section 2 of the D.c. 
Act, 36 D.C. Code § 402 (1967 ed.)] (P.L. 91-650, 
84 Stat. 1930, Sec. 702; U.S. Code Cong. and Adm. 
News, No. 16, p. 7970) 


In addition, Congress provided in Section 803(a) 
91-650 as follows: 


"Sec. 803(a) The repeal or amendment by 
this Act of any provision of law shall not 
affect any other provision of law, ... or 
any suit or proceeding had or commenced in 
any civil cause before repeal or amendment 
of such law; but all rights and liabilities 
under such repealed or amended laws shall 
continue, and may be enforced in the same 
manner and to the same extent, as if such 
repeal or amendment had not been made." 
(P.L. 91-650, 84 Stat. 1930, Sec. 803(a), 
U.S. Code Cong. and Adm. News, No. 16, 

p. 7973). 11/ 


1i/ Congressman Fuqua made the following statement on the 


floor of the House, 


"Section 702 of the conference substitute amends the 
District of Columbia Minimum Wage Act to provide an exemp- 
tion from the overtime requirements of that act for certain 
employees of motor carriers. The exemption was made effec- 
tive as of February 1, 1967. In addition, section 803(a) of 
the conference substitute provides that amendments made to 
an act shall not affect any right accrued or accruing under 
the amended act. However, since the overtime exemption 
provided is specifically made effective as of February 1, 
1967, section 803(a) is not to be construed to give those 
covered by the exemption any right to bring an action to 
recover overtime compensation for the period beginning 
February 1, 1967, and ending on the date of the enactment 
of the conference substitute." (Cong. Rec. 9lst Cong., 
2d Sess., Dec. 21, 1970, p. H12178.) 
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4. Effect on Appellants' Claims 
| 


Appellants' claims are premised on their assertion 
of Congressional intent (See, for example, App. Br. Ppp. 9, 
11-13). Not only did the court below correctly hold that 
nothing contained in the legislative history of the D. C. 
Act supported Appellants' contentions (J.A. 100-104) , but 
the House District Committee itself has laid to rest any 
possible doubt as to Congressional intent with respect 
to the status of motor carrier employees under the D. C. 
Act. The following conclusions are unavoidable om the 
1970 Congressional proceedings: | 

i) Stated Congressional Intent 

First, the House District Committee, in Report No. 
91-1672 (91st Cong. 2d Sess. Dec. 5, 1970), stated directly 
and pointedly that nothing contained in the 1966 amendments 
affected, or was intended to affect, employees of interstate 
motor carriers; that "The Congress, in its legislative ac- 
tion on the amendments to the District of Columbia Minimum 
Wage Act of 1966, heard no testimony, received no proposals, 
and made no suggestions in its recommendations, to repeal 
any part of the Fair Labor Standards Act or otherwise alter 
the provisions in that Act exempting certain employees of 


interstate motor carriers’ from the provisions of the Fair 


Labor Standards Act. As finally enacted, the amendments 
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to the Minimum Wage Act of the District of Columbia stood 
as a local legislative enactment to be enforced in con- 
junction with the provisions of national legislation pre- 
viously enacted by the Congress." (p. 61); that "the 
initial purpose and intent of the Congress .. . has been 
misinterpreted and misapplied without legal justification 


or valid economic purpose to the detriment of the economics 


of the transportation industry in the District of Columbia" 


(p. 65) (Emphasis supplied). The whole of Section 602 of 
Report No. 91-1672 is a complete refutation of the notion, 
advanced by Appellants, that there was any Congressional 
intent in enacting the D. C. Act to cover employees of 
motor carriers who were subject to the 13(b) (1) exemption 
of the Fair Labor Standards Act. 
ii) FLSA Exemption Not Affected By Amendment 
Second, Section 803(a) of P.L. 91-651, which provides 
in part that, "The repeal or amendment by this Act of any 
provision of law shall not affect any other provision of 
law . . ." was intended to insure, and does insure, inter 
alia, that the amendment of the D. C. Act does not affect 
in any manner the exemption of motor carriers under the 
Fair Labor Standards Act. 
iii) D.C. Act Covers Only D. C. Employeas 
Third, the D. C. Act was a local legislative enact- 


ment; is applicable only within the District of Columbia; 
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and the District of Columbia officials responsible for its 
enforcement asserted that only motor carriers domiciled 
[located] in the District of Columbia were covered by the 
D. C. Act [for example, "drivers' helpers, Joaders and 
mechanics employed here in the District of Columbia" 
(Hearings, supra p. 61); "employees of a District of 
Columbia common, contract, or private carrier" (Hearings, 
supra p. 57); "local truck concerns" (Hearings, supra p. 116)]. 
It necessarily follows from: a) the specific limitation of 
the D. C. Act to "persons employed in .. . the District of 
Columbia" and to "the place of business or employment of 
any employer in the District of Columbia" (36 D.C. Code 

§§ 401, 405 (1967 ed.)); b) from the local character of 
the legislation; and c) from the representations made to 
Congress by officials of the District of columbia respon- 
sible for enforcement of the Act - that the D. c. Act did 
not, as enacted in 1966, apply to motor carriers located 
outside the District of Columbia. Not only is this a 
necessary conclusion for the reasons stated, but it also 
necessarily follows from the fact that exercise of the 
power of Congress under Article I, Section 8, Clause 17 

of the Constitution is limited to the District of Columbia. 


This was very precisely stated by this Court in Neild Vv. 


| 
District of Columbia, 71 App. D. C. 306, 110 F.2d 246 (D. C. 


Cir. 1940), 
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", . « That delegation is sweeping and 
inclusive in character, to the end that 


Congress May legislate within the District 

or every proper purpose of government. 

+ i¢ « Congress possesses full and unlimited 

jurisdiction to provide for the general wel- 

fare of citizens within the District of 

Columbia . . ." (71 App. D. C. at 309-310, 

110 F.2d at 249-250) (Emphasis supplied) . 
To like effect, see, also, Cohens v. Virginia, 6 Wheat. 
264, 428-429 (1821); Atlantic Cleaners and Dyers v. United 
States, 286 U.S. 427, 434-435 (1931). Appellants' citation 
of National Mutual Insurance Co. v. Tidewater Transfer Co., 
inc., 337 U.S. 582 (1949); Cardillo v. Liberty Mutual In- 
surance Co., 330 U.S. 469 (1947); and Thompson v. Amalgamated 
Cas. Insur. Co., 92 U.S. App. D. C. 307, 207 F.2a 214 (D. C. 
Cir. 1953) for the proposition that in legislating for the 
District of Columbia Congress either can, or has, legislated 
for Maryland or Virginia, is without basis. of course, it 
has long been established that Congressional legislation for 
the District could be enforced nationwide, Cohens v. Virginia, 
supra; but it is incorrect to imply that a local enactment 
may regulate the activity of non-residents in areas contiguous 


to the District. Neild v. District of Columbia, supra. 


In Tidewater, supra, the Court was concerned with the 


status of District residents in a federal diversity jurisdic- 


tion case. It simply held that Congress could give effect 


in a federal court in Maryland to a statute dealing with a 
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District of Columbia corporation. Cardillo, supra, in- 
volved an award of compensation under the District of 
Columbia Workman's Compensation Act. The Act provided 
that it "shall apply in respect to the injury on death 
of an employee of an employer carrying on any employment 


in the District of Columbia, irrespective of the place 


where injury or death occurs." The injury in this case 


occurred in Virginia and the Court upheld the Act's appli- 
cability to a District employee of a District employer. 
The Court stated, in part, one purpose of the Act was 
"", . . to place on District of Columbia employers a 
limited and determinable liability." (330 U.S. at 476). 
Thompson, supra, was an action by the adniinistrator 
of an estate against an insurance company which had insured 
a taxicab pursuant to a District law covering the renting 
of "any passenger motor vehicles for hire in the District of 
Columbia." Decedent had rented this cab for a trip to 
Charlottesville, Virginia and the accident occurred in 
Virginia. A judgment was obtained in a Virginia state 
court but the insurance company refused to pay the judgment 
because, it argued, the statute establishing its liability 
did not cover accidents outside the District. The Court 


upheld the administrator's claim. The subject matter of 


—E3 2 


the legislation in Thompson was insurance written in 
District of Columbia. The Court held, in part, 


"Certainly the universally accepted 
idea in respect to the regulation of in- 
surance is that the authorities in a given 
jurisdiction regulate the insurance written 
in that jurisdiction, not merely or directly 
the insurance covering accidents there. The 
regulation by District authorities of acci- 
dent insurance policies written in the 
District is not deemed an extra territorial 
action." (92 U.S. App. D. C. at 313, 207 
F.2d at 220) 


Nor do Panitz v. District of Columbia, 74 App. D. Cc. 


284, 122 F.2d 61 (D. C. Cir. 1941) or District of Columbia 


v.- Monumental Motor Tours, Inc., 74 App. D. C. 147, 122 F.2d 


195 (D. C. Cir. 1941) stand for the proposition that Congress 
in legislating for the District can, or has, legislated for 
Maryland or Virginia. To the contrary, Panitz involved a 
statute which imposed a tax on the privilege of doing 
business in the District and the Court held that it was 
applicable to gross receipts received by a non-resident 
partnership from sales to customers in the District. 
Monumental Motor Tours involved a license tax on buses 
engaged in business in the District. Again, the statute 
reached only business activity within the District. 

iv) Section 702 of P.L. 91-650 Affected Onl 

| District of columbia Hotor Carriers —— 

At the very outset, it is plain beyond dispute that 

Section 702 of P.L. 91-650 did no more than spell out an 
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exemption for District of Columbia motor carriers, it being 


established that the D. C. Act did not, even in the Minimum 
Wage Board's interpretation, apply to motor carriers located 
outside the District of Columbia. Report No. 91-1672 could 
not be more specific: : 


"The restoration of the exemption as 
provided in the bill, does not in any sense 
exempt all trucking employees engaged in 
interstate activities. It merely restores 
the exemption for the limited categories 
provided in the existing Federal law and 
in no way enlarges such exemption. It 
Might be noted that this exemption is a 
substantially less broad exemption than 
is provided under the Act for railway em- 
ployees, the chief competitors of the 
trucking industry, which exemption re- 
lates to all railroad employees." (p. 64) |: 
* * * 


Further if the standardized work procedure 
is imposed it may substantially increase 
the costs to those being serviced and 
further promote the exodus of business 
from the District of Columbia as to both 
the carrier and the user of the service. 

« « «” (p. 65) 


Clause (B) was not in the original House bill but 
was added in conference. The Conference Report, (H.R. 
Report No. 91-1789, 9lst Cong., 2d Sess. Dec. 19, 1970) 
states, in part, as follows: 

"The conference substitute provides 

that the cnpioyess exempted by the House 

bill from the District of Columbia over- 

time requirements will be exempted from 

such requirements in any work week if in 
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such work week such employees are not em- 

ployed for more than half of such work 

week within the Washington metropolitan 

region. . ." (p. 17) tamphasis supplied) 

Consequently, Section 702 of P.L. 91-650, as enacted, 
exempts from overtime requirements of the D. C. Act employees 
of District of Columbia motor carriers when such employees 
spend more than 50% of their working time outside the 
Washington metropolitan region. It appears that this was 
intended to restore, to a degree, the competitive position 
of District of Columbia based trucking companies. 

It must also be remembered that the conference sub- 
stitute also added Section 803(a) of P.L. 91-650 which 
provides that the repeal or amendment shall not affect any 
other provision of law, which directly means that the exemp-— 
tion of the Fair Labor Standards Act (13(b) (1)) is not 
affected. In turn, this means that Carriers, such as WMA 
Transit, located outside the District of Columbia remain 
subject to the exemption of the Fair Labor Standards Act. 
Moreover, as regards this action, Section 803(a) further 
specifically provides: 


5 "The repeal or amendment by this Act 
of any provision of law shall not affect 


any other provision of law... or any 


suit or proceeding had or commenced in an 
Civil cause before repeal or amendment of 


such law; but all rights and liabilities 


under such repealed or amended laws shall 
continue, and may be enforced in the same 
manner and to the same extent, as if such 
repeal or amendment had not been made." 
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Quite simply, Section 803 means that this case is 
to be determined "as if such repeal or amendment had not 
been made." Appellants' argument that P.L. 91-650 has 
any effect on this case is without basis. It is clear, 
however, that Appellants' contentions concerning Con- 
gressional intent in enacting the 1966 amendments were 
laid to rest and buried by House Report 91-1672 and the 
Hearings Before Subcommittee No. 4, discussed in detail 


hereinabove. 
v) Suggestion Of Mootness 

WMA Transit believes that the decision of the court 
below, when read in its entirety, does not stand for the 
proposition that the D. C. Act covers only employees "work- 
ing entirely within the District of Columbia" nor does the 
decision of the court below remove from coverage "employees 
who are employed in the District of Columbia but whose em- 
ployment duties require them to go occasionally!into the 
neighboring jurisdictions of Maryland and Virginia," which 
is the concern of amicus curiae, for the noon Saat no 
such question was involved in this case and no such question 
was decided by the court below. 

In any event, in view of the language of section 702 


of P.L. 91-650, which exempts employees of District of 


Columbia motor carriers only during those work weeks in 


which they spend more than 50% of their working time out- 


side the Washington metropolitan region, it is plain that 
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by statute "employees who are employed in the District of 
Columbia but whose employment duties require them to go 
occasionally into the neighboring jurisdiction of Maryland 
and Virginia "remain subject to the overtime provisions of 
the D. C. Act and, accordingly, that the concern and ques-— 
tion raised by amicus curiae has been rendered moot by the 
enactment of P.L. 91-650. Certainly, the possible construc- 
tion or effect of the decision of the court below suggested 


by amicus curiae (Amicus 3) is precluded by P.L. 91-650. 


C. WMA Transit's Drivers are Subject to the 


Exemption of the Fair Labor Standards Act 


WMA Transit is located in the State of Maryland and 


because it is an interstate motor bus carrier it is subject 
to the jurisdiction of the Department of Transportation by 
virtue of the Motor Carrier Act, Sec. 204, 49 U.S.C.A. Sec. 
304. The jurisdiction of the Motor Carrier Act over hours 
of service and safety of operation is both specific and 
exclusive. Section 204(a) (1) provides, in part, as follows: 
"(a) It shall be the duty of the Commission - 
(1) To regulate common carriers by motor 

vehicle as provided in this chapter, and to 

that end the Commission may establish ... 

qualifications and maximum hours of service 

of employees, and safety of operation and 

equipment." (49 U.S.C.A. Sec. 304(a) (1)). 
Subsequently, the functions, powers, and duties of the 


Interstate Commerce Commission under section 204 (a) (1) 
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were transferred to the Secretary of Transportation (P.L. 
89-670, 80 Stat. 931, Oct. 15, 1966). That Congress in- 
tended the jurisdiction over hours of service under the 
Motor Carrier Act to be exclusive is not subject to question. 
Morris v. McComb, 332 U.S. 422 (1947); evinison v. Spector 
Motor Service, 330 U.S. 649 (1947); Pyramid Motor Freight 


Corp. v. Ispass, 330 U.S. 695 (1947); Public Service Com- 


mission v. H. P. Welch Co., 91 N.H. 328, 18 A.2d 826 (1941). 


Nor can there be the slightest doubt that Congress did so 


quite deliberately. As the Supreme Court noted in Levinson 


v. Spector Motor Service, supra, 


"By 1935, 40 states had attempted to 
regulate safety of operation of carriers by 
motor vehicle. Some had established quali- 
fications and maximum hours of service for 
drivers and helpers. Increased interstate 
movements of motor carriers then made neces- 
sary the Motor Carrier Act, 1935, approved 
August 9, 1935, as Part Ll of the Interstate 
Commerce Act, 49 Stat. 543. This Act vested 
in the Interstate Commerce Commission power 
to establish reasonable requirements with 
respect to qualifications and maximum hours 
of service of employees and safety of opera- 
tion and equipment of common and contract 
carriers by motor vehicle. Sec. HS) 
(330 U.S. at 657-658). 


"It is even more significant that in 
1942, several years after enactment of the 
Fair Labor Standards Act of 1938, Congress 
slightly, but expressly, expanded the juris- 
diction of the Commission over these subjects 
of qualifications, maximum hours of service, 
safety of operation and equipment and therby 
restricted, to a corresponding degree, the 
application of the compulsory overtime Ba 
visions of the Fair Labor Standards Act." 
(330 U.S. at 659). 
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That Congress carefully and deliberately chose the Inter- 
state Commerce Commission, later the Department of Trans- 
portation, as the sole agency for the regulation of hours 
of service of motor carrier employees was plainly stated 
by Senator Black (now Mr. Justice Black) at the time 
Section 13(b) (1) of the Fair Labor Standards Act was origi- 
nally enacted, as follows: 

"It is my belief that it would be cer- 

tainly unwise to have the hours of service 

regulated by two governmental agencies. I 

am further of the opinion that the Inter- 

state Commerce Commission, since it has the 

power and has exercised it, should be the 

agency to be entrusted with this duty." 

(81 Cong. Rec. p. 7875, 75th Cong., lst Sess., 

July 30, 1937) 

House Report 91-1672, supra,leaves no doubt what- 
ever that enactment of the 1966 amendments to the D. Cc. 
Minimum Wage Act did not by any provision, nor was any 
provision intended, to affect the "provisions of the Fair 


Labor Standards Act, including the exemption of interstate 


motor carrier employees regulated by the Department of 


Transportation." (Report No. 91-1672, supra, pp. 62-63). 


Section 803(a) of P.L. 91-650 provides, in part, that "The 
repeal or amendment by this Act of any provision of law 

shall not affect any other provision of law" which was in- 
tended to insure, and does insure, that nothing contained 


in P.L. 91-650 shall affect the exemption of 13(b) (1) of 
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the Fair Labor Standards Act. Not only did Congress not 
purport to legislate for Maryland or Virginia, but its 
power to do so under Article I, Section 8, Clause 17 of 
the Constitution would not permit it to do so. “Neila Vv. 
District of Columbia, 71 App. D. C. 306, 110 F.2d 246 
(D. C. Cir. 1940) 


D. The Washington Metropolitan Area Transit 
Commission Act Specifically Provides) that 
Carriers Subject to Its Jurisdiction: Remain 
Under e Fair Labor Standards Act. 

| 


Prior to the Interstate Compact, authorized by the 


National Transportation Act of 1960, 1 D. C. Code Sec. 1401, 


et seq. (1967 ed.) Maryland, Virginia and the District of 
Columbia had separately, through the respective Public 
Utilities (Service) Commission of the District of Columbia, 
the Public Service Commission of Maryland and the State 
Corporation Commission of Virginia, together with the Inter- 
state Commerce Commission, regulated CranerOreneion for hire. 
Growth of the area, embracing as it does three separate 
jurisdictions, into a great metropolitan area dictated the 
need for a single metropolitan area transit nathan. An 
Interstate Compact (1 D. C. Code Sec. 1410, 1967 ed.) was 
adopted and the Washington Metropolitan Area Transit Com- 
mission was established. : 

Title I, Section 1412, D. C. Code (1967 ed.) which 


provided for the suspension of certain laws for the duration 
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of the Interstate Compact, and for other purposes, states, 


in part, as follows: 


". . . And provided further, That 


nothing herein shall be deemed to render 

inapplicable any laws of the United States 

providing benefits for the employees of any 

carrier subject to this compact or relating 

to the wages, hours, and working conditions 

of employees of any carrier, or to collec- 

tive bargaining between the carriers and 

said employees . . . including, but not 

limited to . . . the Fair Labor Standards 

Act, as amended..." 

Thus, Congress in creating the WMATC directed that 
all motor carriers covered by the Compact should continue 
to be covered by the Fair Labor Standards Act. Such car- 
riers, regardless of their location, be it in the District 
of Columbia, Maryland, or Virginia, were to be subject to 
the same laws of the United States including the FLSA, and 
were not to be subject to separate regulation of any one 
of the three jurisdictions. 


As the court below correctly stated, "The compact 


has not been amended since the passage of the Act to re- 


flect any change in Congressional intent . . ." (J.A. 104). 
Indeed, a colloquy between Mrs. Newman, Chairman of the 

D. C. Minimum Wage Board, and Congressman Fuqua, Chairman 
of Subcommittee No. 4, underscores the continuing intent 


of Congress to maintain the status quo of motor carriers: 
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"Mrs. Newman. This includes bus drivers, 
delivery men, route men, truck and tractor 
drivers and helpers. 


"Mr. Puqua. We are not talking about 
bus drivers. 


"Mrs. Newman. All right. We could | 

leave out the bus drivers. That was 660," 

(Hearings Before Subcommittee No. 4, supra, 

p-. 60) 

It is not questioned that Congress ee legis- 
lated specially for carriers covered by the Interstate Com- 
pact. In fact, Congress expressly reserved the right to 
alter, amend, or repeal (1 D. C. Code Sec. 1416 (a), 1967 

| 
ed.), but Congress has not done so. Unless and until Sec. 
1412 is altered, amended or repealed, it governs and the 


provisions of the D. C. Minimum Wage Amendments Act of 1966 


cannot apply to carriers, such as WMA Transit, subject to it. 


E. If the D. C. Minimum Wage Act were Applicable 
to WMA Transit, Jurisdiction Could not Extend 
to Hours Worked Outside the District of Columbia 
S—Se—[vT—[V—[''"'a=._ SEES es 
WMA Transit is not located in the District of Columbia 
and its drivers are not "employed in" the District of Columbia. 
For the reasons previously indicated it is clear) that the 
D. C. Minimum Wage Act does not apply to WMA Transit. But 
even if it did, it could not apply except while those em- 


| 
ployees were in the District of Columbia. This necessarily 


follows from the language of the Act which limits its appli- 


cation to "persons employed . . . in the District of Columbia," 
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and from the, fact that Congress in legislating for the 
District may not legislate for Maryland or Virginia. The 
power of Congress over non-resident corporations is limited 


to their activity in the District of Columbia. Panitz v. 


District of Columbia, 74 App. D. C. 284, 122 F.2d 61 (D.C. 


Cir. 1941); District of Columbia v. Monumental Motor Tours, 
Inc., 74 App. D. C. 147, 122 F.2d 195 (D. C. Cir. 1941); 
Neild v. District of Columbia, 71 App. D. C. 306, 110 F.2a 
246 (D. C. Cir. 1940). Regulation by the District of 
Columbia of hours of service of employees of a Maryland 
corporation working outside the District of Columbia would, 
if undertaken, constitute an unconstitutional extension of 
the power of Congress to legislate for the District of 
Columbia; however, it is abundantly clear that Congress 
has not undertaken any such extension of legislative power. 
To the contrary, Congress specifically limited the D. c. 
Act to "persons employed in any occupation in the District 
of Columbia" at "the place of business or employment of 
any employer in the District of Columbia." (36 D. C. Code 
§ 405(1) and (2)). 

F. The Collective Bargaining Agreement Between 

WMA Transit and Local 92% Bars Recovery 

1. WMATC Legislation. There has grown up over the 

years in the motor bus industry a great variety of pay prac- 


tices and working conditions which are different from practices 
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in other industries. Many of these practices have become 
accepted industry-wide. This is exemplified by the pro- 
visions made under the collective bargaining agreement of 
WMA Transit and Local 922 for a variety of payments for 
non-working time, such as report time, layover time, free 
time and stand extra time, as well as mileage rates for 
charter trips greater than specified distances. ‘It seems 
apparent that such allowances would not, in any event, con- 
stitute compensable hours of work for which overtime com- 
pensation would be due or payable under the D. e. Act even 
if it were applicable to the Company. 

If the Act were applicable to such contractual allowances 
for non-working time, it would necessarily require extensive 
revisions of practices and conditions long prevailing under 
the Company's established collective bargaining agreement, 
and in the industry, and would be contrary to the provisions 
of Title 36, Section 417. | 

Moreover, Congress in the Washington Metropolitan 
Area Transit Commission legislation recognized contractual 


| 
arrangements and specifically provided: 


"That nothing herein shall be deemed to 
render inapplicable . . . collective 
bargaining between the carriers and 
said employees ... ." (1 D. C. Code 
Sec. 1412 (1967 Ed.)). 


The fact that Congress recognized "collective bar- 


gaining" is further evidence that, in bringing a variety 
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of carriers together under the Compact, Congress did not 
intend that established bargaining relationships be dis- 
turbed, nor the product of those bargaining relationships. 
2. Contractual Remedy. Both the 1965 and 1969 
Agreements between the Company and Local 922 contained 
grievance and arbitration provisions. Although Appellants 
State that Local 922 declined to file suit under the D. C. 
Minimum Wage Act, no claim was filed under the provisions 
of the contract. This failure to exhaust their contractual 
remedies is a bar to the present suit. Smith v. CPC, Int'l, 
72 LRRM 2846 (N.D. Ill. 1969); Canning v. Stevens, Inc., 
72 LRRM 2610 (N.Y. Sup. Ct. 1969); In re Keenan, 71 LRRM 
2909 (N.Y. Sup. Ct. 1969); Tucker Freight Lines, Inc. v. 
Konkle, 70 LRRM 2698 (Ind. App. 1968); Lodge 1858, american 


Federation of Government Employees v. Webb, 283 F. Supp. 155, 


68 LRRM 2053 (D.C.D.c. 1968). 


G. Dismissal of Claims Final - 
ess OF hiaims Final 


Praecipes dismissing claims were signed by about 60 
employee-appellants on or about January 13, 1969. Counsel 
for Appellants was fully aware that praecipes were signed 
but took no action with respect thereto even though the 
Company gave Appellants more than adequate time to do so 
after they were signed and before they were filed. The 
Company then filed the praecipes in the Unitea States 


District Court on April 15, 1969, and served a copy of 
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each praecipe on counsel for Appellants. again, Appellants 
did nothing and the dismissals became final. On June 16, 
1969, the United States District Court held that it was 
without jurisdiction, but because of the peculiar circum- 
stances, and apparently pursuant to ll D. c. Code Sec. 962, 
ordered the case transferred to the Court of General Sessions. 
It necessarily follows that, assuming jurisdiction to trans- 
fer under 11 D. C. Code Sec. 962, the United States District 
Court had jurisdiction prior to its determination of June 16, 
1969, and that the notices of dismissal filed with the clerk 
were final, American Cyanamid Co. v. McGhee, 317 F.2d 295 (5th 
Cir. 1963), at least in the absence of a motion under Rule 60 
(b) (4) of the Federal Rules of Civil Procedure. No. 60(b) (4) 
Motion was ever filed. Indeed, Appellants took no action 
until on or about July 3, 1969, when a Motion tol Defer Trans- 
fer to Court of General Sessions and for Relief from Entry 

of Certain Praecipes was filed. But the Order had been 
signed on June 27, 1969, transferring this case to the 

Court of General Sessions, and, on July 11, 1969, Appellants' 
Motion was denied, "no jurisdiction." Having failed to take 
timely action in the United States District Court and having 
permitted the dismissals to become final, Appellants May not 


now go behind a final action that occurred in the United 


States District Court prior to transfer of the case to 


the Court of General Sessions. 
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Moreover, as shown more fully hereinafter, 36 D. Cc. 
Code Sec. 413(3) has no application. No employee was dis- 
charged or in any other manner discriminated against be- 
cause a complaint had been filed under the D. C. Minimum 
Wage Act. To the contrary, employees had engaged in an 
unlawful strike in violation of the collective bargaining 
agreement and in violation of law; had ignored the Company's 
warning that they were subject to discharge if they did not 
return to work; had ignored the Union's orders that they 
return to work; and were discharged because they had engaged 
in an unlawful strike. Having been discharged, for reasons 
wholly unrelated to the claims, it is understandable that 
the individuals, as well as Local 922, were interested in 
reaching an, adjustment that would restore their employment. 
As part of the consideration for the settlement of the strike 
and reemployment of the employees who had been fired, with- 
drawal of claims was offered and accepted (R. 213-214). This 
was no individual settlement forced upon any employee. It 
was a negotiated settlement by the Union negotiating com- 
mittee; was approved by Local 922, and after acceptance by 
the Company, was ratified by the Union membership. Employees 
signed the document specified in the Strike Settlement Agree- 
ment on September 25, 1968 (R. 209-212) and, after a new 


Agreement was concluded, on January 13, 1969, signed the 


Praecipes in question (R. 146). 
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Consequently, since no justification was shown for 
setting aside the Strike Settlement Agreement, the agreement 
signed by individual employees on September 25, 1968, or the 
Praecipes signed on January 13, 1969, as well as Appellants 
failure to take timely action if they intended to challenge 
the procedure after admitted full notice, this issue is 
without merit in the context of this case and, even though 


not decided by the court below, remand for determination 


of this issue would be improper. Accardi v. Pennsylvania R. 


Co., supra. | 


H. Title 36 D. C. Code Section 413 (3) 
Has No Application 
Title 36 D. C. Code, Section 413(3) (1967 Ed.) was 


taken almost verbatim (the only changes are insignificant) 
from Section 15(a) (3) of the Fair Labor Standards Act 

(29 U.S.C.A. Sec. 215(a) (3)). However, Appellants mis- 
conceive the purpose and limitation of both Section 15 (a) 
(3) of the FLSA and its counterpart, Title 36 D. C. Code, 
Section 413(3), which is plainly stated in the respective 
statutory provisions: 


"to discharge or in any other manner 
discriminate against any employee 


because such employee has filed an 
complaint..." (auphasis supplies) 
Here, there is no dispute that an unauthorized strike oc~ 
curred; that the strike was in violation of the collective 
bargaining agreement; that the strike was in violation of 


law (See, Section 8(d) of the National Labor Relations Act, 
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29 U.S.C.A. Sec. 158(da)); that employees were discharged 
because they engaged in an unlawful strike; that the bar- 
gaining representative, Local 922, entered into the Strike 
Settlement Agreement, which, in part, provided for reen- 
ployment of the strikers who had been fired and the dis- 
missal of their claims; that employees signed the document 
whereby they agreed to dismiss their claims pursuant to the 
Strike Settlement Agreement of September 25, 1968; and that 
on January 13, 1969, in accordance with the Strike Settle- 
ment Agreement of September 24, 1968, and their individual 


agreement of September 25, 1968, Praecipes were signed. 


The record shows, without contradiction or dispute, that 


the sole reason for the discharge was participation in the 
unlawful work stoppage. When discharge is for reasons un- 
related to the filing of a Claim, the fact that a claim has 
been filed gives no immunity whatsoever. Walling v. Barnes- 
ville Farmers Elevator Company, 5 WH Cases 95 (Dp. Minn. 1945); 
McComb v. Lando, 8 WH Cases 764 (S.D.N.¥. 1949). There is 

no limitation on employees entering into an agreement to 


dismiss claims or suits. 


- Indeed, the Company. mot summarily discharge strikers 
when the unauthorized g¢; moccurred in September, 1968. It 
first warned the str J eh 
if they did not returns 
to return to wor 
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Appellants also misconceive the public policy ques-— 


tion. While individual wage claims are authorized and 
permitted, enforcement of the D. C. Minimum Wage Act in 

the public interest is, nevertheless, lodged in the District 
of Columbia (36 D. C. Code Sec. 414). So too, is enforce- 
ment of Title 36 D. C. Code, Section 413(3). see, Powell v. 
Washington Post Company, 105 U.S. App. D. C. 374, 267 F.2d 
651 (1959). Appellants filed no charge with the Minimum 
Wage Board alleging violation of 36 D. C. Code Section 413 (3) 
when the discharges occurred in September, 1968, or there- 
after. 


CONCLUSION 


The court below correctly held that the D. Cc. Minimum 
Wage Amendments Act of 1966 did not apply to bus drivers of 
a carrier located wholly outside the District of Columbia 
who, in the course of interstate movements, enter the District 
of Columbia; and/or that the Act does not apply to bus drivers 
of a carrier, located wholly outside the District of Columbia, 
subject to the Washington Area Metropolitan Transit Compact. 
Section 803(a) of P.L. 91-650 further provides that any civil 
cause commenced before enactment of P.L. 91-650 shall not be 
affected by P.L. 91-650. Accordingly, for the reasons more 
fully set forth herein the decision of the court below should 


be affirmed. 
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WMA Transit further suggests that the concern expressed 


by amicus curiae that "The plain effect of . .. [the ruling 


of the court below] is to remove from the protective coverage 
of the Act many thousands of employees who are employed in the 
District of Columbia but whose employment duties require them 
to go occasionally into the neighboring jurisdictions of 
Maryland and Virginia" has, in any event, been rendered moot 


by the enactment of P.L. 91-650. 
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APPENDIX 


(Excerpts from H, Rept. 91-1672, 91st Cong., 2d sess., on 
D.C. Revenue Act of 1970 (H.R. 19885) ) 


DISTRICT OF COLUMBIA REVENUE ACT OF 1970 


SECTION 602—HOURS OF INTERSTATE MOTOR 
CARRIERS 


The House Report 522 of the 89th Congress, accompanying H.R. 
$126, a bill es the Minimum Wage Act (Act of Oct. 15, 1966— 
P.L. 89-684; 80 Stat. 962) in the District of Columbia (your Com- 
mittee’s report), stated— 
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The purpose of the bill is to amend the existing District of 
Columbia Minimum Wage Law for women and minors, . . . 
and extend its coverage to include men. 


Your Committee finds tliat the interpretation made by the Commis- 
sioner of the District of Columbia of the amendments in that Act, of 
October 15, 1966 (P.L. 89-6S4) exceeds any intent of the Con; 

and is not supported by the most common and elemental rules of legis- 
lative construction. Section 602 of this bill thus becomes a necessity 
asan amendment to present law. 

In 1935, the Congress enacted the Motor Carrier Act to facilitate 
the growth of a healthy carrier industry in the United States, and to 
establish such necessary regulations and supervision of the industry 
as would provide for the maximum public convenience and for the 
safety of the employees of the industry and to the persons and prop- 
erty of the industry’s patrons. In recognition of the national char- 
acter of the problem, and the constitutional authority in matters re- 
lating to interstate commerce, the-Congress set up certain provisions 
subjecting interstate carriers to the rules and regulations as to hours 
of employment and safety which would apply uniformly to all car- 
riers engaged in interstate commerce. 

In its legislative actions in 1966 on the pro; amendments to 
the District of Columbia Minimum Wage Act, the Congress heard no 

. testimony, received no peopoeate, made no mention or suggestion, 
that the Federal statutes relating to hours of employment for inter- 
state motor carrier employees as then provided in the Motor Carrier 
Act, should be amended or even considered for amendment. ° 

In 1938, when the Congress enacted the Fair Labor Standards 
Act (29 USC 201-209), it was again confronted with the problem 
establishing hours of employment of persons crossing state boun- 
daries in interstate commerce. Such employees differed from others 
whose product flowed into interstate commerce although the individ- 
unl did not depart from the boundaries of the state of employment. 
The Congress, recognizing the need for SE regulations ap- 
plying to such interstate employees, provided that employees su! 
ject to Interstate Commerce Commission regulations as to qualifica- 
tions and maximum hours of service be exempt from the hour pro- 
visions of the Fair Labor Standards Act. The Congress, in its legisla- 
tive action on the amendments to the District of Columbia Minimum 
Wage Act. of 1966, heard no testimony, received no proposals, and 
mado no suggestions in its recommendations, to repeal any part of 
tho Fair Labor Standards Act or otherwise alter the provisions in 
that Act exempting certain employees of interstate motor carriers 
from the provisions of the Fair Labor Standards Act. As finally en- 
acted, the amendments to the Minimum Wage Act of the District of 
Columbia stood as a local legislative enactment to be.enforced in 
conjunction with the provisions of national legislation previously en- 
acted by the Congress. 


Leatsnative Inrerrretation 
Following the enactment. of law, administrative officials must de- 


termine what new authority and directives are added to any existing 
Jaw. This requires bringing together all existing law related to the 
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subject of the new Act. If the full text of all existing statutes may 
be given meaning and implementation, the duty of the administrator 
is to place such law into effect. Only in the event of contradiction 
or ambiguity is there any need for examining the legislative history 
and the intent of the Congress. While contradictions and ambiguities 
may require legal inferences and suppositions in exploration of legis- 
lative history to determine intent, never is there any legitimacy for 
an inference or an assumption to set up a contradiction or an am- 
biguity as a basis for examining legislative history to reach an in- 
secesteione 
in interpreting the provisions of the Minimum Wage Act amend- 
ments of 1966, District officials invented an ambiguity or a contradic- 
tion by inferring that the Congress must have meant to do something 
ii relation to certain employees of interstate motor carriers because 
there was nothing in the bill and nothing in the Committee Reports 
relating to such employees. Having made the first inference, the 
administrative agency and its counsel were compelled to pile inference 
upon inference to make regulations which have been a basis for 
harassing employers operating motor carriers in interstate commerde, 
and encouraging litigation against employers who continue to oper- 
ate their businesses m compliance with national and local wage and 
hour laws as they have done for the preceding thirty years. S 
Concress Constsrent in LecIsLaTive AcTion | 


A review of the legislation introduced in previous Congresses with 
respect to the exemption for certain employees of interstate motor 
carriers as provided in the Fair Labor Standards Act, indicates that 
the Congress has been consistent in rejecting all suggestions for the 
repel of that exemption. 

More specifically, related to the above observation and in connec- 
tion with the District of Columbia Minimum Wage Act, it is worth 
noting the very conclusive statement of your then Subcommittee 
Chairman, the Honorable Abe Moulter, at the public hearings on the 
then pending legislation March 18, 1965. (Hearings—Committee on 
the District of Columbia, House of Representatives, 89th Congress— 
Minimum Wage, page 43). The Committee Chairman stated as fol- 
lows: : 

' Gongressman. Multer: Let’s get it clarified on the record. 
The Fair Labor Standards Act is the Federal statute that 
applied throughout the country, generally speaking, to all 
interstate commerce workers, including those in the District 
of Columbia. Neither the Multer bill (H.R. 648) nor the 
Commissioners’ bill (H.R. Yate that in any way what- 
soever, nor does it intend to. What it zs seeking to do now, 
either under the Multer bill or the Commissioners’ bill, ts 
set a minimum for the men who are not now covered by an 
minimum wage law in the District of Columbia. (Emphasis 
supplied.) 

This statement, and the complete concurrence in the statement by 
Commissioner Duncan of the District of Columbia Government, should 
have removed any question as to the modification of any provisions 
of the Fair Labor Standards Act, including the exemption of inter- 
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state motor carrier employees regulated by the Department of Trans- 
portation, This is particularly true since an examination of the record 
following all actions after that testimony either in the House or in 
the Senate nothing appears in the record or in the legislation relating 
to the repeal of the exemption in the Fair Labor Standards Act. 


Opposition ArcguMENT 


The District agency and those opposing the pending amendment, 
resort to glittering generalities in an effort to persuade by nonseguitur 
that the Congress repealed the exemption in the Fair Labor Stand- 
ards Act relating to interstate motor carrier employees. The conten- 
tion presented to your Committee was that of insisting that the in- 
clusion of a char‘‘on page 2 of the House Committee Report No. 
552 of the 89th Congress, accompanying the wage and hour legisla- 
tion, showed the intent of the Committee to remove the exemption 
for employees of interstate motor carriers. The chart was furnished 
by the District of Columbia Government as an exhibit in connection 
with its presentation of testimony. The heading on the chart in the 
Committee report is essentially the same as that given to the chart 
by the District of Columbia Government. The chart lists about 20 
broad categories of employment such as “retail trade”, “laundry”, 
and the like. Following each classification of employment is the num- 
ber of employees in the particular trade with a heading indicating 
potential coverage by the pending bill. 

The chart, as prepared, had nothing more than the most general 
applicability. In practically every category mentioned, numbers of 
persons would be completely exempt from the terms of the bill. No 
such notation is made. There is no reference to an 

ere exemptions were provi 


Representatives of the agency seized upon this cate as provin 
beyond doubt that interstate motor cee emplo cos aL ss ae 
fully under the provisions of the bill. Even this inference is shattered 
by the fact that the only terms of the bill pelaang to any category of 

10 


transportation employees, namely railroad em rovided ex- 
Seis from the terms of the bill ron 


Fam Lazor Sranparvs Acr Exesrrion Has Luoairen Arprication 


By the device of citing large numbers of employees generally and 
without reference to the limited and specific types of employces ex- 
empted under provisions of Federal law, the agency and opponents 
of this amendment endeavor to make it appear as being related to a 
numerically significant number of employees. The facts are clearly 
to the contrary. The Fair Labor Standards Act provides an exemption 
only for those employees with respect to whom the Interstate Com- 
merce Commission has power to establish qualifications and maxi- 
mum _ hours of service. This exemption in the Motor Carrier Act 
(49 USC 304(n) (1) relates to the establishment of “qualifications 
and maximum hours of service of employees, and safety of operation 
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and equipment.” The Department of Transportation (successor in 
authority to the Interstate Commerce Commission) has found, and 
the courts have concurred, that the exemption may be applied only to 
those employees of the affected interstate carriers whose job duties 
center on activities in a class of work defined as that of a driver, 
driver's helper, loader or mechanic. (Pyramid Freight Corporation v. 
[spass, 330 1S. 695; Levenson v. Spector Motor Company, 830 U.S. 
649; Morris v. McComb, 332 U.S. 422.) 
When representatives of Minimum Wage Board presented testi- 
mony in opposition to the amendment, on Committee was asked 
to believe and accept the Board’s basis of calculation which referred 
to the previously mentioned table of employees which indicated a 
total of 23,977 em dloyees under the heading of “Transportation, 
Communication, and Utilities field.” The agency re resentatives esti- 
mated that 12,400 of that group would be affected yy the bill. When 
challenged as to the accuracy of its statements, the agency furnished 
% supplemental statement indicating that on] 2937_employees out of 
the total of 23,977 were employed “motor freight transportation 
and warehousing employers.” Even this epics is not refined to deter- 
mine the total number’ of persons actually performing the specific 
duties to which the exemption applies. 
The restoration of the exemption as provided in the bill, does not 


in any sense exempt all trucking employees engaged in interstate 
activities. It merély ‘restores the exemption for the limited categories 
provided in the existing Federal law and in no way enlarges such 
exemption. It might be noted that this exemption is a substantially 
less broad exemption than is provided under the Act for railwa 
employees, the chief competitors of the trucking industry, whic, 
exemption relates to all railroad employees. 


Invustrr Waces Hier 


Contrary to the impression of the Wage Board representatives testi- 
fying on this amendment, employees involved in the industry are not 
in the lower pay bracket. ‘the employees of interstate carriers of 
general commodities are covered by the terms of the National Master 
Freight Agreement and its supplemental wage agreements, The cur- 
rent minimum wage under these agreements 1s $4.43 per hour with a 
recently negotiated increase amounting to $1.85 per hour additional by 
1973. Local carriers, not a party to the union a ent, are com- 
pened by competition to pay wages reflecting the presence of |the 

eamsters Union. An average wage of such truck drivers is now in 
excess of $3.15 per hour. 

It is interesting to note that the representatives of the Teamsters 
Union testified in opposition to the removal of the Interstate carrier 
exemption in May 1959 on the ground that “by changing the present 
hours in over-time practices, wages of our members would be cut.” 
The witness was actually referring to take home pay, which commonly 
is affected where overtime rates applied beyond 40 hours, and in such 
instances industry practices are to avoid situations where overtime 
Pay would be necessary. 

rour Committee recommends the Approval of the amendment! to 

negate the agency actions retroactivi ely and to make effective a full 

application of Federal statutes relating to a Interstate motor cartier 
| 
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employees. This will restore the initial purpose and intent of the Con- 


gress which has been misinterpreted and mise pued without legal 
justification or valid economic purpose to the detriment of the eco- 
nomics of the transportation industry in the District of Columbia. The 
needs of business and industry in the District of Columbia for service 
of Interstate carriers requires flexibility and precludes a standardized 
work-week concept as would be im by the interpretation of the 
Minimum Wage Board. Further if the standardized work procedure is 
imposed it may substantially increase the costs to those being serviced 
and further promote the exodus of business from the District of Co- 
lumbia as to both the carrier and the user of the service. In such event 
it means higher prices to the consumer without any real benefit to the 
community. | 


SECTION 603—DISTRICT OF COLUMBIA MINIMUM 
; WAGE LEVELS 


The provisions of section 603 of the pending bill are directed to meet 
situations which have Gescoved significantly and adversely to the 
District. of Columbia since the enactment of the Minimum Wa 
Amendments of 1966. Your Committee wants to make clear at the 
outset that nothing in.the reported Section 603 amendment pro; 
to roll back any rate of pay under the Minimum Wage Act where such 
rate of pay has been made effective and ammsloyeansbeave received the 
benefit of such rate. 


ng into reasonable leg- 


istrict of Columbia 


1s 


ing to the nation at large, car- 
formula as established by 
discretion or power 

ose set in statute. In contrast, the Com- 
Columbia or his delegee may set wage 
termine, without reference to the impact 
economy, on the business community, or 
creating unemployment in the District of 


Compiamrrs TO HE Conarzss 


Durin 
the Hou: 


udicial treatment by ngress in 
rate in the District of Columbia than 
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for the rest of the nation. Other complaints appeared to involve the 
objections of employers in the states, whose employees were dissatis- 
fied and were indicating that higher minimum wage rates were ap- 
proved by the Congress in the District, and their employees felt they 
were entitled to increase in their pay because of this fact. Your Com- 
mittce had no intent and did not foresee such a result at the time the 
1966 Minimum Wage Amendments were being considered. The effect 
is, however, that by the delegation given to the District. of Columbia, 
the authority has been used to establish wage rates which the Con- 
acting directly, has not and undoubtedly would not otherwise 

ave established. 

As stated above in this report, the purpose of the amendments: 
the Minimum Wage Act of October 15, 1966 (PL 89-684; 80 Stat. 
962) was to extend the coverage under the then existing District! of 
Columbia Act so as to include men employees. And, as likewise quoted 
above, it may be noted that it was not the intent of such amend- 
ments to order or circumscribe the provisions of the Fair Labor Stand- 
ards Act which applied to the District of Columbia as well as all State 
jurisdictions. However, those employees engaged in purely local ac- 
tivities and therefore not subject to covera by the Fair Labor Stand- 
ards Act were to have coverage along with other employees who were 
subject to the rates prescribed in the Fair Labor Standards Act’ or 

under the Minimum Wage laws of the District. ; 


NeEep ror AMENDMENTS 


The first paragraph of section 603 of the bill (H.R. 19885) is de- 
signed to make it clear that no increase in minimum wage rates may 
be made by the Board unless a rate has been in effect for a period of 
1 year. In the amendments in 1966, it was the intent of the Congress 
that wherever the Board set a new wage, that wage would remain! in 
effect at least one year prior to any change. It was considered that the 
undefined term “wage order” in the bill alluded solely to a mat- 
ter of wages. When the intent of Congress was circumvented and 
question. was raised to the agency, the Congress was advised that a 

‘wage order” could be revised with or without an increase in wage 
rate. Further, that the one year provision was a limitation applying 
to a wage order and not to's wage rate. Thus the Board was ah ‘° 
make as many changes in wage rates in a given industry within the 
period of a year as it determined to make. As a result, employers: in 
the District of Columbia were faced with wage increases oftener 
than once a year in some instances, and in one industry there were 
five wage increases within three years. The amendment in this bill 
would bring the stability intended by Congress, in the first instance, 
by prohibiting more than one wage increase within a year’s time. 

_ Under existing law, determinations as to the desirability of initiat- 
ing a wage study as a prelude to a possible wage increase, is dependent 
upon the discretion of the Commissioner or his delegee. Once such de- 
cision is reached, an Ad Hoc Advisory Committee may be eprcnted, 
composed of three persons each representing employers, employee and 
the public. The Commissioner or his Galegee after appointment of 
such Ad Hoc Committee, may designate such numbers of persons from 
the agency as it desires and designate the Chairman. This system of 
designation of representatives on the Ad Hoc Committee can result 
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in a Committce which completely over-balances the combined interest 
of the public and the employer. The amendment proposed in the sec- 
ond paragraph of section 603 of the bill provides for an Ad Hoc Com- 
mittee composed only of three members representing cach, the public, 
tho employees and the employers. This provides more nearly the bal- 
ance in the Committee which was the intent of the Congress. 


Miynacoa Wace Cries 


Under the D.C. Minimum Wage Act, the Board asserts it may es- 
‘tablish wages at any level desired without reference to any ceiling 
minimum. Thus, without reference to the wages in the Washington 
Metropolitan Region Marketing Area which includes the District of 
Columbia, the Board may establish wage levels at $2, $2.50, $3.00 or 
more without reference to surrounding economy. The Minimum Wage ; 
Board claims this authority without any limitation. 

‘The Congress has never ecanied such a power elsewhere. This power | 
has moved or is moving directly into an area of open abuse. Your 
Committee recognizes the need for stabilizing the standards and pro- 
viding some guidelines which will give adequate latitude for establish- 
ment of justified wage levels in the District of Columbia. 

The third paragraph of section 603 is designed to provide for such 
a ceiling on minimums and for the stability which is essentially neces- 
sary to the operation of an open economy ina market area. The wage 
rate provided as the maximum which may be established by the Mini- 
mum Wage Board for the District of Columbia is keyed to the Fair 
Labor Standards Act maximum wage rates. However, the provision 
of the section do not limit the District of Columbia maximum rate to 
that in the Federal Act. The amendment would permit the District 
of Columbia minimum and wage rates to be set at up to 10% in excess 
of the maximum rate permitted under the Fair Labor Standards Act. 
‘Thus the Wage Board would have authority to establish wage rates 
which would be (1) in excess of any minimums established in Vir- 
ginia since Naceznis has no minimum wage law, (2) in excess of those 
established under the terms of the minimum wage law in Maryland 
which has 2 maximum of $1.45 an hour, and (3) a level in ex- 
cess of the Fair Labor Standards Act maximum of $1.60 an hour. 
‘There is substantial comparability between living standards and costs 
in the District of Columbia and elsewhere in the Washington Metro- 
politan Region but the minimum mage levels in the District can be 
set above that of any other level lawfully established within the juris- 
dictions involved in the region. 5 

Paragraph 4 of Section 603 provides an amendment, the effect of 
which, is to bring the District of Columbia back into the Washington 
Metropolitan Region on an competitive economic basis. Prior to the 
1966 amendments to the Minimum Wage Act, the Wage Board was 
required to take into consideration the economic conditions, living 
conditions, and wages in the adjacent jurisdictions in the Washington 
Metropolitan Region in determining the necessity for and in establish- 
ing any revised wage, rates for an industry in the District of Colum- 
bia. Their exclusion of reference to comparable wage levels for similar 
employment and the general market area places the employer in the 
District of Columbia at a distinct disadvantage competitively when 
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he may be compelled to pay minimum wages which are 25 to 40% 
above the mae uired ey: his competitor. Lf the businessman or in- 
dustry is Reaesclioch to close its doors, the District of Columbia Joses 
the tax base of such business and employees lose their jobs. Neither 
of these can be afforded by the District of Columbia. a4 
Under the present Jaw, the Commissioner is empowered on hisiown 
motion to reconsider wage rates. The Commissioner may make such 
investigation as he deems necessary or he may convene an Ad ‘Hoc 
Committee for the purpose of complete a study and preparing a 
recommendation. Section 603 (b) does not curtail the ey of 
the Commissioner to act on his own motion or to appoint an Ad ‘Hoc 
Committee for the purpose of developing a proposed revised wage 
order. However, this subsection does prevent the preparation of pro- 
posed wage order if the wage rate Is in excess of a minimum rate 
recommended by the Ad Hoc Committee, or if such proposed wage 
order is prepared without the recommendations of the Ad Hoc Ad- 
visory Committee and also exceeds by more than 10% the highes#. 
‘minimum rate in effect under the Fair Labor Standards Act on, the 
date of the proposed revised wage order, a 
Subsection (c) of this section is a saving clause which preserves 
any estalb*ished wage rates in the District of Columbia and prevents 
any rollback or loss of wages being paid at the time of the effective 
date of the order. In the case of a wage order which requires the pay- 
ment at some future date of a wage rate in excess of the ceiling of 
10% above the Fair Labor Standards Act, the Board shall revise’ the 
wage rate in such order to conform with the ceiling allowed. 


Waces Ur—Jozs Down 


| 
Your Committee held extensive hearings on various bills proposing 
amendments to the District of Columbia Minimum Wage Act. The 
sum of the information, testimony, and evidence presented to your 
Committee presented a bleak outlook for the business community in 
the District. of Columbia. If the increase in minimum wages were to 
result in a healthy local economy, the District of Columbia on 

income, sales, and employment should be at un recedented heights, 
The facts are seriously to the contrary. High minimum wages con- 
tribute nothing if there are no jobs for employees. If high wages de- 
stroy the employer’s competitive position in the economic community, 
he cannot furnish jobs. When the employer cannot find a market for 
his goods or services because of his igh cost of operation, he will 
either close down the business or move outside of the District where 
his operations are not. throttled by artificially established non-com- 
petitive wage rates. When the employer closes his business or moves 
outside of the District, the District loses its tax base, and its cost of 
local government, because of fewer jobs, increases the demands for 
tax expenditures. This is a process of economic and social strangula- 

tion if permitted to continue. 
More specifically, the facts concerning a single aren of employment 
might be examined. A study of the retail sales and employment in the 
District. of Columbia indicates interesting parallels between the wage 
actions taken by the Minimum Wage Board and the economic effects 
adverse to a healthy economy. The minimun wage amendments be- 
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came effective in 1966. In 1967 there were 3,845 retail establishments 
operating in the District of Columbia. Three years and five pay mini- 
mum wage increases later, in 1969, the number of retail employers had 
dropped to 3,485. As for employees, the number in retail trades in 1967 
was 66,887. By 1969 this number had dropped to 61,956. ! 

Of the total retail sales in the Washington metropolitan area, the: 
District. of Columbia enjoyed 37.4% in 1967. In 1969, the reentage 
of the total for the District had cropped to 31.4 percent. In a single 
year between 1968 and 1969, the total dollar volume of retail sales for 
the District. of Columbia dropped from $2,012 million to $1,746 mil- | 
lion, a loss of more than $250 million in sales in a single year. 

In view of the facts developed in hearings before your Committee. 
it is submitted that there is cause for deep concern and a real need 
is demonstrated for some action in relation to the provisions of the 
Minimum Wage Act. Your Committee strongly recommends the 
amendments in this bill as a necessary move toward bringing the 
economy of the District back into harmony with the metropolitan 
marketing area and restoring market conditions to better serve the 
employces and the consumers within the District of Columbia, and 
their rather conclusive demonstration of the damage being done as a 
result of the Board’s action, the Board has proceeded without altering 
its course. The authority of Congress used y the Board can no longer 
£0 uncontrolled if there is to be any concern for the economic condi- 
tions in the District of Columbia. : 
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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 24,485 


KENNETH C. WILLIAMS, et al., 
Appellants, 
Vv. 
WMA TRANSIT COMPANY, 


Appellee. 


ADDENDUM TO APPELLEE'S BRIEF 


In oral argument, counsel for Appellant stated 
that none of the cases cited by Appellee at page 37 of 
Appellee's Brief, except Public Service Commission v. 
H. P. Welch Co., concerned state jurisdiction over hours 
of service of motor carrier employees. This is not correct. 
All of the cases cited at page 37 of Appellee's Brief 


directly involved the exclusive jurisdiction of the Inter- 


state Commerce Commission (now Department of Transportation) 


over hours of service under Section 204 of the Motor Carrier 


Act (49 U.S.C.A. § 304). As the Supreme Court noted in 


Levinson v. Spector Motor Service, 330 U.S. at 676-677, 


S74 


"", . . we are not dealing with an exception 
to that Act [Fair Labor Standards Act] which 
is to be measured by regulations which Con- 
gress has authorized to be made by the Ad- 
ministrator of the Wage and Hour Division, 
United States Department of Labor. Instead, 
we are dealing here with the interpretation 
of the scope of the safety program of the 
Interstate Commerce Commission, under § 204 
of the Motor Carrier Act, which in turn is 
to be interpreted in the light of the regu- 
lations made by the Interstate eS 
Commission pursuant to that Act." 


The fact that Congress acted and gave ee 
power to the Interstate Commerce Commission under Section 
204 of the Motor Carrier Act removed the power | of the states 
to regulate as to matters, including hours of service, over 
which federal authority had been exercised. Consequently, 
Appellant misconceives the provisions of Section 18 of the 
Fair Labor Standards Act. Section 18 did not grant the 
states any power over hours of service of motor carrier em- 


ployees subject to Section 204 of the Motor Carrier Act. 


As the Supreme Court stated in Levinson v. Spector Motor 


Service, supra, 
"Congress, in the Fair Labor Standards Act, 
does not attempt to impinge upon the scope 
of the Interstate Commerce Commission safety 
program. It accepts that program as ex- 
pressive of a pre-existing iccosresstoney 
approved project." (330 U.S. at 677) 


The only state court decision noted, (with the 
further exception discussed hereinafter) other than 


Public Service Commission v. H. P. Welch Co., cited at 


page 37 of Appellee's Brief, is People of New York v. 
Dawson, 12 WH Cases 582 (Buffalo, N.Y., City Court 1955), 


in which the Court held that the New York statute regu- 
lating hours of labor of drivers of trucks and buses was 
not constitutionally applicable to employees covered by 
Section 204 of the Motor Carrier Act (49 U.S.C.A. § 304). 
Public Service Commission v. H. P. Welch Co., cited 
at page 37 of Appellee's Brief, refers to an earlier deci- 
sion of the Supreme Court of the State of New Hampshire 
involving the same company (89 N.H. 428, 199 Atl. 886 
(1938)) which was affirmed by the United States Supreme 
Court, H.P. Welch Co. v. State of New Hampshire, 306 U.S. 
79 (1939). Appellee did not separately call to the atten- 
tion of the Court the decision of the United States Supreme 
Court for the reason that the New Hampshire Supreme Court 
in the case cited by Appellee, at page 37 of its Brief, 
succinctly stated the basis for its prior decision, the 
decision of the; Supreme Court of the United States, and 
its conclusion in the later case that the state regulations 
in question “have been superseded by those of the Motor 
Carrier Act of 1935 and the regulations of the Interstate 
Commerce Commission prescribed thereunder." (18 A.2d at 
828). In view of the Court's inquiry concerning additional 


decisions, the prior decision of the New Hampshire Supreme 


Court and the decision of the United States Supreme Court 


are specifically called to the attention of the Court. 


The Administrator of the Wage and Hour Division 


of the Department of Labor has issued a comprehensive 


Statement entitled "Exemption from Maximum Hours Provi- 


sions for Certain Employees of Motor Carriers" which ap- 


pears at 29 C.F.R. Section 782, et seq. (page 496, et seq.), 


91 WHM 1251, et seq., which sets forth a great number of 


decisions involving the motor carrier exemption and will 


further answer the Court's request for additional au- 


thorities. A table of cases cited in the Administrator's 


Statement appears at 91 WHM 1268-1268a. 
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IN THE 
UNITED STATES COURT OF APPEALS 
FOR |THE DISTRICT OF COLUMBIA CIRCUIT 


No. 24,485 


KENNETH C, WILLIAMS, et al., 


Appellants, 


WMA TRANSIT COMPANY, 


Appellee. 


REPLY BRIEF FOR APPELLANTS 


INTRODUCTION 

The essential facts necessary for decision are 
apparently not in dispute. While the Company's Brief 
whimsically indicates that it generally challenges the 
"concepts" asserted by Appellants, it nevertheless concedes 
that the Statement of the Case in Part I of our opening 
brief is "generally correct" (Company's Brief, p. 7, herein- 
after cited"Co.Br’). Although not critical, it should be 
pointed out that the Company's Brief contains a number of 


erroneous facts which are not in the record, not under oath, 


or both. This is particularly true on the dismissal 
point concerning which it attempts to obtain some equity 
by alleging that before being fired the Employees were 
warned, the Union membership ratified the so-called settle- 
ment, etc. (Co.Br. 46). None of these allegations were 

ay; | 
established below. Before trial court the Employees 
filed for Summary Judgment and attached a detailed 


"Statement of Material Facts as to Which There is No 


Genuine Issue" (J.A. 36-40). The Company's Response to 


the Summary Judgment Motion took no issue whatsoever with 


any of these specific facts (R. 183-205). Moreover, the 


Company's Response was unverified and, indeed, throughout 


this lengthy proceeding it has not filed one single affidavit 


x | 


or any other document under oath. 


1/ The Company also errs when it alleges that the 
Employees "elected to refile" in the District Court after 
the first dismissal in the Court of General Sessions (Co.Br. 
6). Judge Halleck dismissed the suit on motion of the 
Company "on jurisdictional grounds" (R. 165); therefore, 
there could be no refiling. The Company further errs when 
it says that it carries more local Maryland passengers than 
local District of Columbia passengers (Co.Br. 13). It 
ignores the fact that its Mr. Bell, upon whose’ deposition 
it bases this conclusion, subsequently changed/ his testimony 
by hand to reflect the fact that the Company does indeed 
carry more local District passengers (Deposition, R. 49). 


2/ See prior Rule 56(e), Court of General Sessions, 
stating that a party may not oppose summary secomene by mere 
allegations or denials. 


The Company goes to great length -- again with 
facts beyond the record -- to show that it is not contra- 
vening the overtime requirements of the D. C. Minimum Wage 
Act (Co.Br. 8-12). Apart from our disagreement, it is 
more than passing strange that a Company would engage 
in over three years of protracted litigation and seek to 
obtain releases from its employees for overtime claims on 
at least three separate occasions if it is already meeting the 
statutory overtime requirements. It is the Employees' 
position for a variety of reasons that the Company's minimal 
payments for protracted overtime hours violates the minimum 
wage requirements and that the pay hours it seeks to exclude 
from consideration are impermissible. One example will 
suffice: As pointed out, the D. C. Act was intended to be 
interpreted in accordance with FLSA regulations (Appellants' 
Opening Brief 12-13, fn. 5, hereinafter cited "Op.Br."). 
FLSA regulations do not permit exclusion of paid hours as 


the Company would do. They provide as follows: 


“Hours That Would Not Be Hours Worked If Not 
Paid For. 


In certain cases an agreement provides for the 
compensation of hours spent in certain types of 
activities which would not be regarded as working 


"time under the Act if no compensation were 
provided . . . The agreement of the parties to 


provide compensation for such hours implies an 
agreement to regard them as working time 
although they are not otherwise required to be 
so _ regarded under the Act. The agreement of 


the parties will be respected, if reasonable." 
[Emphasis Supplied] (29 CFR 778.320). 


turn to the major points raised by the Company's 


ARGUMENT 


A. THE LOCATION OF THE COMPANY'S OFFICE IS 
IRRELEVANT. ! 


The Company does not deny that its drivers spend 
regular and recurring work time of every workweek in the 
District of Columbia. It does not deny that it is doing 
business in the District of Columbia. It does not deny 
that it is presently covered by a number of D} C. statutes 
and regulations and that it receives a direct cash subsidy 


from the District. Nor does it deny that its services are 


essentially within the local Washington Metropolitan Area 


Compact District. But, the Company argues, the D. C. 
Minimum Wage Act cannot reach it because it has no physical 
offices in the District of Columbia (Co.Br. 18-36). This 


approach, which now seemingly emerges as its principal 


defense, was ignored by the court below. The court, in 
contrast, did not believe the nature of the Company's 
activities was important, but rather that most "crucial" 
to the case was the definition of "employee" (J.A. 101). 
To this significant degree, undoubtedly due to the fact 
that the 1971 amendment addresses itself solely to 
employee activities and reaches the Employees of the 
Company, its statutory theory differs from the court below. 
The Company relies on the "obvious" statutory 
language reading, "persons employed in any occupation in 
the District of Columbia," which, it asserts, excluded its 
employees (Co.Br. 19). The "obvious" nature of this 
language eludes us. It would appear at least equally 
obvious that employees who spend regular and recurring 


employment time in the District of Columbia are “persons 


; 3 
employed in any occupation in the District of Comambianes/, 


In any event, as noted above, the D. C. Act was 


intended by its draftsmen to be interpreted in accordance 


3/ The Company, in resting on the statutory language, 
chooses to ignore the basic "Definitions" section of the 
Act. The Definitions section broadly defines "employer" 
and “employee” as "any individual" without any relevant 
limitation whatsoever (D. Cc. Code, 36-402(4)(5)). See 
Op.Br. 11-12. 


with FLSA, and FLSA makes it abundantly clear that the 

test for coverage has no relation to the lpcation of an 
employer's office but is determined exclusively by the 
employees' activities. The regulations promulgated under 
FLSA -- founded on extensive Federal case law -- flatly 
state that coverage is dictated only by what the employees 
do. If the employees' activities are covered, the employer 
is automatically covered. These regulations, in relevant 


part, provide: 


"Employee Basis of Coverage. .. « If, 


- - - employees are found to be engaged in 

covered work, their employer cannot avoid his 

obligations to them under the Act . . . To 

the extent that his employees are so engaged, 

he is himself engaged." [Citations omitted] 

(29 CFR §776.2(a)). 
The case of Wirtz v. Chain Singh, 243 F.Supp. 239 (D. C. 
Canal Zone, 1965) is also in point. There, an employer 
was domiciled in the Republic of Panama, and his employees 
entered the Canal Zone for work. The Canal Zone is an area 
covered by FLSA. The court held that FLSA applied. See 
also Schultz v. Arosemera y Brid, S. A., 305 F.Supp. 1081 (D.C. 


Canal Zone, 1969). 


In relying on where it is located, the Company 


confuses two distinct Congressional approaches to minimum 


wage statutory schemes. Since 1938 the basic test for 
FLSA coverage has been the nature of the employees' 
activities. This same wording and statutory scheme is 
followed in the D. C. Act. In contrast, Congress further 
expanded FLSA in 1961 by adding a so-called "enterprise" 
test which uses a company or employer's activities as a 
measure of the legislation's reach (29 U.S.C. §203(r)(s)). 
Congress did not, however, incorporate the language of 
the "enterprise" test into the D. C. Act. Instead, 
Congress chose not to use an enterprise or employer test 


under the D. C. Act but rather the more traditional 


. Sacer he 4 
yardstick of employees' Ahn 27 


The arbitrary nature of using the location of an 
employer's office as the jurisdictional linchpin is 
vividly illustrated by the fact that the Company stations 


its dispatchers on the streets and sidewalks of the District 


4/ The Company also claims that application of the Act 
to companies without offices in the District is unconstitu- 
tional (Co.Br. 29-32). This argument has not a shred of 
support (See Op.Br. 17). The Court below recognized that 
Congress was constitutionally equipped to cover the Employees, 
if it so chose (J.A. 102). Remarkably, the basis for the 
Company's conclusion is Neild v. District of Columbia, 71 
App.D.C. 306, 110 F.2d 246 (D.c. 1940), the very case cited 
by the court below for the opposite proposition. 


and its buses wait at various street locations in the 
District (J.A. 40). In some ways, this creates a more 
compelling case for application of the Act as the 
Company is using the public facilities of the District in 
lieu of a traditional office. 

A few final words are merited on the practical 
implications of the Company's approach. To adopt the 
Company's test would result in an Tnonediban]| preferentiaa 
enforcement of the Act which, not altogether coincidentally, 
would be highly beneficial to it. A company, such as WMA 
Transit, may locate its offices a few feet outside of the 
District of Columbia and pay substandard eee On the 
other hand, a company with an office in the District per- 
forming identical and competitive services would be required 
to meet the overtime requirements of the Act. It is 


precisely this type of "unfair competition" that the Act 


is designed to prevent (36-40l(a)). As this ;Court just 


recently remarked in construing FLSA: 


“Leaving one segment [of an industry] exempt 
from the Act's coverage would put the other 
segments in an ‘intolerable competitive 
situation.'" [Footnote omitted] National 
Automatic Laundry and Cleaning Council v. 
Schultz, App.D.cC. , F.2d 

(No. 22,692, decided March 31, 1971), Sl. 
Op. 30. ! 


B. THE COMPANY'S RELIANCE ON THE 1971 AMENDMENT 
IGNORES THE STATUTORY WORDING 


The Company does not deny the contention that its 


Employees spend in excess of 50% of each workweek in the 


Washington Metropolitan region and therefore do not 
qualify under the wording of newly-created 1971 statutory 
overtime exemption (Op.Br. 26). Instead, the Company relies 
heavily on the legislative history of the 1971 amendment 
to support its proposition that the Act only covers 
employers physically located in the District of Columbia 
(Co.Br. 21-35). For the reasons set out above, this 
proposition is generally untenable. The Company's 
erroneous reliance on the 1971 amendment legislative 
history does nothing to change this conclusion. It is 
based on out-of-context references taken from elliptical 
portions of the hearings and House Report which do not 
state what the Company alleges. Even if they did, the 
1971 statute which was finally enacted did not adopt such 
views. In the final analysis, the Company's entire argu- 
ment concerning the 1971 amendment is a play on a familiar 
canon of construction: “If the statutory wording is clear, 


look to ambiguous legislative history." 


What the Company's Brief critically Agaeees is 
the reason for the 1971 legislation in the first place and 
the end result as embodied in the statute. The genesis 
for the legislation is found in a ruling of the Corpora- 
tion Counsel dated March 17, 1969 (J.A. 87-94) . That 
ruling held that motor carrier employees who perform 
services in "varying degree" in Maryland and Virginia are 
covered by the Act (J.A. 87). It is true that the 
companies which were subject to the ruling had offices 
in the District of Columbia. But that fact is not men- 
tioned after the factual statement appearing on the first 
page of the ruling nor is any of its reasoning bottomed on 
that fact. The Corporation Counsel held -- contrary to a 
number of arguments now raised by the company —- that: 
The Act and overtime provisions govern drivers in inter- 
state commerce; the overtime exemption in PLSA does not 
prevent application of the D. C. Act; the regulation of 
maximum hours by the ICC, now Department of Tusacsactetion. 
is no bar to coverage by the D. C. Act; and the amount of 


time spent outside the District does not defeat the Act 


(J.A. 90-94). Whether location of a Company's office 


outside the District would change the result seems 

unlikely in light of the reasoning. In any event, it is 
not discussed in the ruling and, at best, is left open. 
Hence, the purpose of the proposed legislation was directed 


&/ 


to this ruling. Accordingly, the bill introduced pro- 
vided an exemption only from the overtime provision of 
the D. C. Act for employees of interstate motor carriers 


governed by the Interstate Commerce Act. Hearings before 


Subcommittee No. 4 of the House Committee on the District 


of Columbia, 91st Cong. on H. R. 10497, 18762, 15360, 895 
and S.2820, 35 (1970) (hereinafter cited as"Hearings") . 
The Bill made no reference to location of the Company's 
office. And, quite naturally, the Hearings focused on 
the nature of the employees' activities which was the 
basis of the proposed statutory exemption as well as 


of the Corporation Counsel's ruling. 


5/ The question was referred to the Corporation 
Counsel by the D. C. Minimum Wage Board on October 17, 
1967, but it has never ruled on the point (J.A. 98). 


6/ The whole thrust of the House Report is that the 
District of Columbia's interpretation of the Act was 
incorrect insofar as the District believed the Act to 
cover Interstate Motor Carriers. See H.R. Report 91-1672 
9lst Cong. 2d Sess. 60 et seq. (1970) (hereinafter cited 
as "House Report"). 


While the legislative history of the 1971 amend- 
ment had virtually nothing to do with the location of an 
employer's office, the Company cites colloquies from the 
1970 Hearings to support its position that such fact was 
considered critical (Co.Br. 21-23). Seaton from 
hearings are generally accorded little judicial weight 
(See authorities cited Op.Br. 17, fn. 6). This is par- 
ticularly true here. The Company relies on the legal 
interpretation espoused by Mr. Morrissette, Seen of 
Interstate Van Lines. With all deference to Mr. Morrissette, 
his legal position is scarcely the hallmark of impartial 
analysis for, by his admission, he stood "accused of 
violating" the D. C. Minimum Wage Act (Hearings at 42). 
The Company also relies on statements of Mrs. Newman, 
Chairman of the D. C. Minimum Wage Board, and Mr. Kneipp, 
Assistant Corporation Counsel (Co.Br. 22-23).! Their 


statements taken together only show that they believed 


that "if H. R. 15360 is passed" as introduced, it would 


have created a new exemption for employees of interstate 
motor carriers (Hearings at 57, 61). But this does not 
mean they believed that employees working in the District 


were not covered if the employer had no office in the 


District. This question, in fact, was never raised in 
the hearings. And, in any event, the District is before 
the Court as amicus curiae, the Corporation Counsel's 
ruling is in the record -- and, therefore, the District's 
formal position need not be determined by inferences 
drawn from ambiguous colloquies at hearings. 

When the House Report was issued, it supported 
the amendment as then drafted. The Report asserted that 
the Bill's purpose was t>2 prevent the enforcement of the 
overtime provisions by the District Government, apparently 
in accordance’ with the Corporation Counsel's ruling, to 
"employees of interstate motor carriers" (Report at 62). 
Undoubtedly the House Committee and the District govern- 
ment were at odds over the interpretation of the Act. It 
is undisputed that the House Report strongly disagreed 


with the District's position that interstate drivers were 


covered. Again, the Report has little, if anything, to 


say concerning location of the employer's office. 
Critically, however, in the final legislation Congress 
rejected the narrow interpretation advocated by the House 
Committee. The Conference Committee provided a substitute 


which limited the exemption to employees governed by the 


Interstate Commerce Act and who spent more than 50 per cent 
of a workweek outside the region. The Conference Report 
accordingly mades no mention of any eieeineston based on 
location of the employer's office: 


"The conference substitute provides that 
the employees exempted by the House bill from 
the District of Columbia overtime requirements 
will be exempted from such requirements in any 
work week if in such work week such employees 
were not employed for more than half of such 
work week within the Washington metropolitan 
region, which is defined as the area comprised 
of the District of Columbia, the counties of 
Montgomery and Prince Georges in Maryland, and 
the counties of Arlington and Fairfax and the 
cities of Alexandria, Fairfax and Falls Church 
in Virginia. The exemption, as in the House 
bill, is made retroactive to February ily 1967. 


(Conference Report on H. R. 91-1789, gist Cong., 
2nd Sess. 17 (1970)). 


In other words, Congress as a whole er with 


the Committee's view that employees in interstate commerce 
governed by the ICC were never intended to be covered by 
the Act. Accordingly, the Company's reliance on the House 
Report must fail because the Report did not address itself 
to the point, and, more importantly, its aoranee view 

\ 


that the Act was not intended to reach interstate employees 


was finally rejected. 


The Company's distinction based on location of its 


office is without merit for the further reason that it 


would bring: about the precise evil voiced by the 1970 
House Report, namely, that District employers would be 
placed "at distinct disadvantage competitively" and 
further promote the “exodus of business from the District 
of Columbia" (House Report at 67, 64). Nothing could be 
more competitively disadvantageous than for companies 
such as WMA Transit having offices just over the District 
line to escape minimum wage obligations but to impose those 
requirements on District companies who compete with it and 
whose employees perform precisely the same services in the 
same places. Surely if a company may thwart the applica- 
tion of the Act by moving from the District -- yet continue 
to operate in exactly the same manner and over the same 
routes -- it will be encouraged to move from the District 
In the final analysis, there is no need to look to 
the legislative history. The statute is clear: Employees 
spending 50% or more of a workweek in the region are not 
exempt; therefore, they must be covered. The statute 


bases its coverage and exemption solely on the nature of the 


employees’ activities. 


NEITHER THE MOTOR CARRIER ACT, FLSA NOR THE 
WASHINGTON METROPOLITAN AREA TRANSIT COMPACT 
PRECLUDE THE APPLICATION OF THE D.C, 
MINIMUM WAGE ACT TO THE EMPLOYEES. 


The Company contends that the Motor Carrier Act in 


conjunction with FLSA does not permit the D. C. Act to 


apply to the Employees (Co.Br. 36-39) ./ It reasons that 
under the Motor Carrier Act the Secretary of Transporta- 
tion has "exclusive" jurisdiction over its Employees ' 
“hours of service" (Co.Br. 36). Fora Parnes of reasons, 
this argument is without merit. 

As an initial matter, the Company's legal premise 
is wrong. The Secretary of Transportation does not have 
any power -- let alone exclusive power -- to set maximum 
hours of service for the vast majority of the alee 
hours. This power was transferred by Congress from the 
Department of Transportation -- then the Icc be through 
its approval of the Washington Metropolitan Area Transit 
Authority Compact (Set out as a note after g1-1410 DRECE 
Code 1967 ed.). The Compact agency, the Washington 
Metropolitan Area Transit Commission ("WMATC") , regulates 
bus transportation in the Washington metropouiean Area 

7/ The court below found it unnecessary to reach this 


point (J.A. 105); the Corporation Counsel rejected it 
(J.A. 91). 


Transit District -- which includes the vast majority of 
the Company's, operations -- embracing the District of 


Columbia, Prince Georges and Montgomery counties, and 


certain suburban areas of Virginia (Compact, Articles I, 


II, XII, Op.Br. 26-27). There is nothing in the Compact 
preventing the suspension of the ICC's power over hours of 
service for employees working within the Compact District. 
The House Report accompanying the Compact made it clear 
that the ICC's jurisdiction was suspended unless the 
Compact specifically provided otherwise: 
"All Federal Laws relating to or affecting 
transportation under the Compact and to the 


persons engaged therein are suspended, except 
as otherwise specified in the Compact .. ." 


(H. Rept. No. 1621, 86th Cong., 2d Sess., 17 
(1960). 


“The Interstate Commerce Commission is the 
Federal Agency most affected by the Compact. The 
jurisdiction of the Washington Metropolitan Area 
Transit Commission over the interstate aspects 
of transit in the metropolitan district would be 
carved out of the present jurisdiction on the 
Interstate Commerce Commission." (Ibid. at 21). 
The ICC's interpretation of the Compact found in 
the House Report further acknowledged that the Compact 
would preserve hours of service authority to the ICC only 


insofar as the driving occurred outside the Compact 


District: 


"The recommended provisions . . . would 
prevent this suspension from affecting the 
jurisdiction of the Interstate Commerce 
Commission with respect to interstate routes 


between points in the metropolitan district 
and points outside the district . . . would 


preserve the jurisdiction of the Interstate 
Commerce Commission with respect to saféty of 
hours of drivers, and standards of equipment 


over the mentioned interstate routes extending 


into the metropolitan district." [Emphasis 
supplied] (H. Rept. No. 1621 at 43). 


ICC jurisdiction over hours was, therefore, only retained 
for movements extending outside the Metropolitan District. 
It would be contrary to sound regulation and common sense 
to believe Congress transferred the authority eee certi- 


ficates, rates, accounts, etc., of Compact carriers to 


the WMATC and left hours of service authority over the 


same routes in the ICC. The Compact is to be construed to 
avoid "dual regulatory jurisdiction" by the WMATC and Icc. 
D.C. Transit v. WMATC, 136 U.S.App.D.C. 384, 387, 420 
F.2d 226, 229 (1969). WMATC, accordingly, has power to 
regulate most of the Employees' hours of service -- not 


the Department of Transportation. 


If there were any question as to who may regulate 
maximum hours of service for employees within the Compact 


District, it is a question between the signatories 


(Maryland, the District and Virginia) and WMATC -- but 
not the Department of Transportation. As the court below 
pointed out, the Compact specifically provides that the 
signatories' laws pertaining to "wages and hours of 
employees" were not to be suspended (Compact, §20(a), 
3.A. 104). Despite this, the Company continues to argue 
that the Department of Transportation's authority over 
hours of service is "exclusive" and is not subject to 


"separate regulation by any one of the three jurisdictions" 


(Co.Br. 36, 40). In light of Section 20(a) of the Compact 


which expressly preserves the independent regulation of 
the three signatories, the Company's argument must fail. 

Also, despite the Company's legal citations (Co.Br. 
37), there are no Federal cases holding that the ICC's 
(now DOT's) authority is exclusive. To the contrary, the 
Supreme Court has held that other motor carrier safety 
regulations promulgated by the ICC (now DOT) under the 
exact statutory provision are not exclusive. Maurer v. 
Hamilton, 309 U.S. 598 (1940). 

As noted above, the Department of Transportation 
has virtually no authority over the Employee's hours and 


certainly has no exclusive authority. Apart from this, 


it is important to point out that the Department of 


Transportation's authority is to set “maximum hours of 


service" (49 U.S.C. §304(a)(1)). In contrast,’ the D. c. 


Minimum Wage Act does not regulate maximum hours of 
| 


service but rather overtime pay. Accordingly, these two 
statutory schemes are mutually exclusive, are not incon- 
sistent, and, indeed, accomplished different purposes. 

The authority to limit absolutely the number of hours 
driven regardless of pay is a matter of scicees! The 
Minimum Wage Act, by comparison, places no Limit on hours 
so long as the pay is proper; it is an economic regulation 
having no relation to safety. That these two types of 
statutes fulfill different functions and can exist side 


by side was long ago pointed out by the Supreme Court: 
", . . Congress has prohibited the overlapping 
of the jurisdiction of the Administrator of the 
Wage and Hour Division, United States Department 
of Labor, with that of the Interstate Commerce 
Commission as to maximum hours of service. 
Congress might have done otherwise. It might 
have permitted both Acts to apply. There is no 
necessary inconsistency between enforcing rigid 
maximum hours of service for safety purposes and 
at_ the same time, within those limitations, 
requiring compliance with the increased! rates of 
pay for overtime work done in excess of! the limits 
set in §7 of the Fair Labor Standards Act." 


{Emphasis supplied] Levinson v. Spector! Motor 
Service, 330 U.S. 649, 661 (1947). 


The Company also asserts that because its 


Employees are exempt from FLSA they are also exempt under 


the D. C. Act (Co.Br. 38) .3/ It escapes us how the 


Company can assume that FLSA is somehow exclusive and this 
in turn removes its Employees from the D. C. Act when §18 
of the FLSA (29 U.S.C. §218) unambiguously provides that 
"No Provision" of FLSA "shall excuse non-compliance" with 
any other minimum wage law (See Op.Br. 18-19). The 
language could scarcely be more in point. Yet, the Company 
does not discuss §18 at all and, in effect, insists that 
FLSA excuses it from compliance with the D. C. Act. 

If any doubt on this point remains, the 1971 amend- 
ments to the:D. C. Minimum Wage Act lay them to rest. The 


amendments specifically add an exemption for employees 


8/ Running throughout the Company's argument appears 
a subliminal belief that Federal legislation found in the 
Motor Carrier Act, FLSA, WMATC, etc. somehow prevents 
application of the D. C. Minimum Wage Act. The age-old 
doctrine of Federal pre-emption is inapplicable here as 
a matter of law. Pre-emption and supremacy problems arise 
only when there is conflict between Federal and State law. 
It has no relevance, as here, in construing two Congressional 
acts. Congress, quite logically, does not pre-empt itself. 
See U. S. v. Saidman, 97 U.S.App.D.C. 344, 231 F.2d 503, 
509 (1956). ‘Simply put, in legislating for the District of 
Columbia, Congress is not subject to attack, as are State 
legislatures, for burdening commerce or unlawfully intruding 
in pre-empted fields. Neild v. D. C., 71 U.S.App.D.C. 306, 
309-312, 110 F.2d 246, 249-51 (1940) (J.A. 93). 


subject to the Interstate Commerce Act with peace to 

maximum hours of service if they are not employed more 

than 50% of any working week within the Washington 

Metropolitan region (Op.Br. 26). Thus, even assuming 

that the Employees are, as the Company contends, subject 

to DOT jurisdiction, the amendments establish that Congress 

believed that employees of interstate motor carriers 

subject to ICC jurisdiction with respect to noose of 

service, were also subject to the D. C. Minimum Wage Act. 
D. THE COMPANY'S CONTENTION THAT THE >. Cc, AcT 


ONLY APPLIES TO TIME SPENT IN THE DISTRICT 
OF COLUMBIA IS WITHOUT MERIT. 


The Company also contends that the Act only applies 


to that portion of the workweek spent in the District of 
Columbia (Co.Br. 41-2). Apart from the fact that such a 
construction would emasculate the far=reachingjand 

salutary effects intended by Congress to flow from the 
legislation, this argument has been rejected under FLSA. 

If part of an employee's time is covered services and 

part is not covered, the entire workweek is Beene by the 
statute. Wirtz v. Durham Sandwich Co., 367 F.2d 810 

(4th Cir. 1966); Wirtz v. First State Abstract and Insurance 


Co., 362 F.2d 83, 88 (8th Cir. 1966); Mitchell v. Oregon 


Frozen Foods Co., 145 F.Supp. 157, 163, aff'd. 254 F.2d 


116 (9th Cir. 1958); and see Arnold v. Ben Kanowsky, Inc., 
361 U.S. 388 (1960). The Corporation Counsel has similarly 
rejected this contention (J.A. 90, 93). 

Also, the FLSA Regulations state that the only 
test is whether an employee spends "regular and recurring" 
activities which are covered by the Act (29 CFR §776.3). 
That this is precisely the case here has not been disputed. 
If so, all of his time is embraced by the Act irrespective 
of whether substantial time is spent in non-covered activity. 
An employee who works in both covered and non-covered work 
is entitled to the protection of the Act for his entire 
time, not just the time spent in covered work. Again, 
the FLSA Regulations make this clear, stating: 

"Workweek Standard. 

Thus, if in any workweek an employee is 

engaged in both covered and non-covered work, 

he is entitled to both the wage and hours 

benefits of the Act for all time worked in 

that week, unless exempted therefrom by some 


specific provision of the Act. The portion of 
his time spent by the employee in each type of 


work is not material. If he spends any part of 
the workweek in covered work, he will be con- 
sidered on exactly the same basis as if he had 
engaged exclusively in such work for the entire 


period." (Emphasis supplied) [Citations omitted]. 
29 CFR §776.4(a). 


E. THE CONTENTION THAT THE COLLECTIVE BARGAINING 
AGREEMENT PRECLUDES JUDICIAL DETERMINATION Is 
FORECLOSED AND _ IS WITHOUT MERIT. 

In the court below, the trial court and now the 
Company argues that the collective bargaining agreement 
between the Union and the Company made it necessary for 
the Employees to seek arbitration before seeking judicial 
relief (R. 190, Co.Br. 44). Both the court below and the 
trial court tacitly rejected this argument. rf they had 
not, under customary procedures either would have stayed 
the proceeding and remanded for arbitration (See 9 U.S.C. 
§3), instead of reaching the merits as both aia. The 
Company, therefore, is foreclosed, because it aia not take 
a cross appeal on this point of law which was decided 
against it. Wisconsin Bankers Association v. Sobeeont 
111 U.S.App.D.C. 85, 86, 294 F.2d 714, 715 (1961), cert. 


den. 380 U.S. 938 (1961); Diatz v. Washington Technical 


School, 73 A.2d 227, 229 (D.C. Mun. 1950). 


In any event, referring the matter to arbitration 
is not well founded on a variety of independent grounds. 
First, the Employees are seeking to resolve pencnore 
rights, not rights dependent on any contract: tt follows 
that resort to arbitration under the contract is illusory 


as there is nothing under the contract to arbitrate. 
Second, cases under FLSA hold that exhaustion under an 
arbitration agreement is not required. Yountrey v. 
General Baking Co., 39 F.Supp. 974 (Pa. 1941); Bailey 

v. Karolyna Co., 50 F.Supp. 142 (S.D.N.y. 1943). Third, 
as a matter of common sense, it is unthinkable that a 
court created by Congress would defer to an arbitrator 
to decide questions involving the statutory reach and 
constitutionality of an act of Congress. Fourth, uncon- 
tradicted affidavits in the record establish that the 
Union which controls the arbitration machinery has 
repeatedly refused to arbitrate or pursue these claims 
in any manner (J.A. 46-49). When, as here, the arbitra- 


tion machinery is unavailable, arbitration is obviously 


not required. Glover v. St. Louis-San Francisco Ry. Co., 
393 U.S. 324 (1969). 


F. THE DISMISSALS ARE PROCEDURALLY BEFORE THE 
COURT AND ARE INVALID, 
a 


The Company initially claims -- without legal cita- 
tion -- that the dismissal issue not having been decided 


by the court below, is "not now before the Court for 


decision" (Co.Br. 1). The dismissal issue eeoronesty 
before the Court. This is not the case where an issue 

has not been argued or briefed in the court below. 
Although not decided below, it was briefed and argued to 
the D. C. Court of Appeals and the trial court. It was 
decided by the latter (J.A. 97). Under such ae camacneeer 
the issue is properly before the court for decision. 
Schuylkill Trust Co. v. Pennsylvania, 296 U.S. 113, 122-3 
(1935); 5 Am.Jur.2d, Appeal & Error, §726. 

In any event, the Employees' Brief in Support of 
Petition for Allowance of Appeal asked this court to hear 
this question and also informed the Court that the court 
below did not decide it. This Court's Order of January 12, 
1971, granting the appeal in no way restricted the Petition. 


The issue therefore is before the Court on the strength of 


its Order. It would serve absolutely no purpose to remand 


this point; remand would only serve to prolong this already 


extended litigation. Moreover, the Company asserts that 

the dismissal point is without merit and that “remand" of 
| 

the issue would be "improper" (Co.Br. 18, 47). While we 


agree with the Company that remand is not appropriate, our 


reason (among others) is precisely the opposite: The 


Company's position is without any merit whatsoever 
(Op.Br. 29-32). 

The Company also argues that this Court cannot 
review the validity of the praecipe dismissals because 
the Employees did not "take timely action" in the District 
Court (Co.Br. 45-6). We submit that the Company's facts 
and inferences as to what happened in the District Court’ 
are erroneous (Co.Br. 44-45). An uncontradicted affidavit 
from counsel for the Employees establishes that he first 


knew of the filing of the praecipes on June 30, 1969 


9/ 
(J.A. 66-8).~— The Employees" motion addressed to this 


matter was filed in the District Court on July 3 -- only 
three days later (R. 170-174). The Company's assertion that 
the Employees made no filing under Rule 60(b) (4) is likewise 
not accurate (Co.Br. 45). Their Supplemental Points and 
Authorities specifically invited the District Court's 


attention to "Rule 60(b) (4)" and the case law under it 


2/ While: it is true that copies of the praecipes were 
delivered to counsel for the Employees on April 15, 1969, 
he believed they were in response to requests he had made 
to the Company (J.A. 68); the copies delivered -- in 
contrast to those filed -- were not signed by the Company 
or its counsel (J.A. 50, 68). Therefore, they gave no 
hint they were being filed as under Rule 41(a) (1) (ii) 

FRCP the praecipes could not have been filed without the 
signatures of "all parties." 


10/ ! 


(R. 176). Under these circumstances we fail to see 


why -- or what specific procedural rule -- has been 
violated. Indeed, the Company cites none. i 

In any event, Judge Gesell, in denying relief made 
it quite clear, apparently in response to the Employees" 
suggestion (R. 173), that he was not ruling on the merits 
of the Motion. Accordingly, he noted after the denial, 
"No Jurisdiction" (R. 170; Co.Br. 45). Judge Gesell, in 
effect, directed the issue to the court of proper juris- 
diction, namely, the Court of General Sessions. The 
Employees timely filed their motion there (J... 60). The 
Court of General Sessions denied relief (3.3. 97) and this 
issue is therefore presently and properly before this 


Court. At bottom, the Company's procedural ploy should be 


rejected, if for no other reason than that its argument 


leads to the absurd conclusion that the Employees had no 


court whatsoever before which they could seek relief on 


this issue. ! 


Turning to the merits of the praecipes, the facts 
| 


surrounding these are recited by the Company at pp. 14-16, 


10/ Motions under Rule 60(b) must be filed within a 
year of judgment or a reasonable time thereafter. 


46-48 of its brief. We emphasize again that most of 
these facts are not in the record, are not supported by 
affidavits --. or both. We generally pass over these 
misstatements pausing only to point out that the Company 
does not deny the numerous affidavits of record estab- 
lishing that the Employees were confronted with these 
praecipes by the Company when they arrived at work one 
morning and were not permitted to proceed to work that day 
unless they signed them (J.A. 66-84) 2 

The Company apparently misconceives our position. 
It is unnecessary to argue over whether the Company, in 
fact, fired its Employees, whether it could lawfully do so, 
or whether they were fired because they were pursuing 
their minimum wage claims. Although few of these facts 
are properly in the record, we assume for the sake of argu- 
ment that the Company could lawfully have fired its Employees. 
Our contentions, which the Company stops short of answering, 
go one step further. Even if the Company could have law- 


fully fired its Employees, it could not make the dismissal 


11/ The Company's assertions that counsel for the 
Employees was aware of the various dismissal documents is 
quite misleading (Co.Br. 15-16). Counsel became aware -- 
but only after the Company obtained most of the signatures 
(J.A. 66-67). 


of their minimum wage claims a condition of re-employment. 
Simply put, the issue is whether an employer may lawfully 


hire or rehire an employee only on condition he agrees not 


to pursue his statutory minimum wage claims. Undoubtedly, 


as here, employees would accept that condition if it were 
the only way to secure employment. In recognition of this, 
Congress took this contractual power from Devas parties as 
well as the right of the employer to discriminate or draw 
distinctions among employees on this ground. The authori- 
ties cited on pp. 30-32 of our opening brief amply support 
these propositions. The Company does not seek to analyze 


or distinguish these cases. Indeed, the Company ignores 


the statutory mandate which prohibits agreements between an 
employer and employee t> work for less than the statutory 


requirements (36-415(a)). That is exactly what the Company 


sought to accomplish by the praecipes and similar documents 
and that is precisely why they are invalid. 
| 
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ISSUE PRESENTED 


Whether the District of Columbia Minimum Wage Amendments 


Act of 1966 covers only employees working entirely within the District 
of Columbia. | 


This case was previously before the Court, under the same title 


and number, on the question of whether an appeal from the judgment of 


REFERENCE TO RULING 
The holding of the District of Columbia Court of Appeals that the 
provisions of the District of Columbia Minimum Wage Amendments Act 
of 1966 extend "only to those individuals working entirely within the 
District of Columbia" is found at page 5 of the court's Slip opinion which 4 


is reproduced at p. 103 of the Appendix and reported in 268 A. 2d at 263. 


STATEMENT OF THE CASE 


Pursuant to the District of Columbia Minimum Wage Amendments RK 
Act of 1966, D. C. Code, 1967, § 36-401 et Seq. , certain bus drivers 
employed by the W. M. A. Transit Company (which has its offices in 
Maryland) sued the Company in the District of Columbia Court of Gen- 
eral Sessions alleging that they were not paid time-and-a-half wages for 
overtime work partially performed in the District of Columbia (A. 3-7). 
The Court of General Sessions dismissed the complaint on the ground 
that, since most of the Company's buses moved in interstate commerce, 
the Company "is subject to regulation by the Department of Transporta- 
tion pursuant to the provisions of the Interstate Commerce Act (49 
U. S. C. § 301 et seq.)" and the District of Columbia Minimum Wage 
Amendments Act "has no application with respect to plaintiffs herein" 
(A. 95-97). 


In affirming the dismissal of the complaint, the District of Co- 


lumbia Court of Appeals ruled, inter alia; | 


"* * * Thus in our opinion Congress extended 
the coverage of the Act only to those individuals 
working entirely within the District of Columbia." 
(A. 103; 268 A. 2d at 263; footnote omitted; 
emphasis added. ) 

On July 29, 1970, the appellants filed a saci for allowance of 
an appeal in this Court, and the District of Columbia was permitted to 
file a brief amicus curiae in support of the petition for allowance of an 
appeal. On January 12, 1971, the Court allowed an ppeatt 

SUMMARY OF ARGUMENT | 

In affirming the decision of the District of Columbia Court of 
General Sessions, the District of Columbia Court of Appeals held, inter 
alia, that the District of Columbia Minimum Wage Amendments Act of 
1966, D. C. Code, 1967, § 36-401 et seq. , covers only those employees 
"working entirely within the District of Columbia." The plain effect of 
this ruling is to remove from the protective coverage of the Act many 
thousands of employees who are employed in the District of Columbia 
but whose employment duties require them to go occasionally into the 
neighboring jurisdictions of Maryland and Virginia. This ruling is at 


odds with the legislative history of the Act and constitutes an unneces- 


sarily narrow construction of a statute which should be liberally con- 
strued to effect its clear remedial goals. Recent amendments to the 
Act make it crystal clear that Congress never intended to exclude such 


employees from the Act's coverage. 


ARGUMENT 


The District of Columbia Minimum Wage Amend- 
ments Act of 1966, as amended, covers per- 


sons who work for employers located in the 
District of Columbia but whose employment 
duties require them to go occasionally into 


the neighboring jurisdictions of Maryland 
and Virginia. 


In adopting the District of Columbia Minimum Wage Amendments 
Act of 1966, Congress stated in its "Finding and Declaration of Policy” 


that: 


"The Congress hereby finds that there are 
persons employed in some occupations in the 
District of Columbia at wages insufficient to 
provide adequate maintenance and to protect 
health. ** * " (D. C. Code, 1967, § 36-401; 
emphasis added. ) 


And, commenting on D. C. Code, 1967, § 36-401, the court below 


stated in its opinion in this case: 


'In enacting the District of Columbia Mini- 
mum Wage Act of 1966 * * * Congress intended 
to alleviate social and economic conditions ex- 
isting in the Nistrict of Columbia caused by in- 


sufficient wages * * * ." (A. 100-101; 268 
A. 2d at 262; footnote omitted; emphasis added. ) 


Regarding the scope of coverage of the Act, Senator Morse, the 
| 


Senate floor manager of the bill, stated: 


"With the enactment of this bill, a historic 
milestone will have been accomplished in 
helping many thousands of District of Columbia 
men and women to improve their standard oF 
living as a result of their own labors. 


"The breadth of coverage of workers afforded 
by this bill is particu y Significant. Cover- 
age 1S practically universal, with the exception 
of household workers an handymen, * * * | 


| 
""* * * [Clurrent law provides protection and 
benefits to only 90,000 District of Columbia wo- 
men and minors. The bill we are enacting ex- 


tends improved benefits and coverage to 280, 000 
men, women, and minors, ** *  ([{2 Cong. 


Rec. 251 > emphasis added. ) 
And Congressman Multer, one of the House managers of the bill, 
in tabulating those industries and employees to be covered by the Act, 


used the District of Columbia Unemployment Compensation Board's Re- 


port for 1963 and listed 18 categories with the total number of employees 


employed in each category, as follows: 


"Coverage of H. R. 8126 by industry 


Number of em- 
ployees covered 


Total 265, 668 


Retail trade 45,926 
Lanudry, drycleaning 6,012 
Beauty culture 3,076 
Manufacturing, wholesaling 40,174 
Hotels, restaurants, etc 28,034 
Construction 23,700 
Finance, insurance, real estate 28, 044 
Personal services (excluding 

laundry, drycleaning, 

beauty culture) 
Miscellaneous business services 
Auto repairs, garages, etc 
Miscellaneous repairs 


Transportation, communications, 
utilities 


Amusement and recreation services 
Medical and other health services 
Legal services 


Educational services 


Miscellaneous services 7 ,469 
Nonprofit organizations 15, 480" 
(112 Cong. Rec. 24965 (1966). ) 

Regardless of whether Senator Morse's figure of 280, 000 or 
Congressman Multer's figure of 265, 688 is used, it is plain that many of 
these industry categories include District of Columbia pennioneee whose 
employment duties require them occasionally to go into the neighboring 
jurisdictions of Maryland and Virginia. | 

In support of its ruling that the Act applies “only to those indi- 
viduals working entirely within the District of Columbia, " the court be- 
low relied, inier alia, on remarks made by Senator Morse at 112 Cong. 
Rec. 25160 (1966) and colloquy between former District of Columbia 
Commissioner John Duncan and ‘Congressmen Thomas G. Abernethy and 
William L. Springer during House Subcommittee rersiogs on the Act. 
(See 268 A. 2d at 263, footnote 10.) Yet, an examination of these 
sources reveals nothing that indicates a congressional intent to exempt 
from the Act's coverage District of Columbia employees who travel on 
occasion to nearby Maryland and Virginia in the course of their employ- 
ment duties. 


While Senator Morse's remarks and the colloquies at the subcom- 


mittee hearings may arguably tend to support the proposition that the Act 


does not apply to employees whose employer is located outside the Dis- 


trict of Columbia, they clearly do not support the proposition that an 
employee employed by a District of Columbia employer must spend his 
entire working day in the District of Columbia to be covered by the Act. 
Indeed, the above-cited remarks of Senator Morse make it clear that the 
Act, ai the very least, applies to employees whose employer's place of 
business is located in the District of Columbia. 

While an examination of the legislative history of the Act should 
make it abundantly clear that Congress did not intend to exclude from the - 
Act's protective coverage District of Columbia employees who occasicnally 
travel to Maryland and Virginia in the course of their employment, re- 
cently enacted amendments to the Act remove any possibility of doubt as 
to congressional intent in this regard. 

On December 21, 1970, Congress, in the District of Columbia 
Revenue Act of 1970, amended the District of Columbia Minimum Wage 
Amendments Act of 1966 by adding to Section 2 of the Act (D. C. Code, 
1967, § 36-402) the following definition: 

"(8) The term ‘Washington metropolitan re- 
| gion’ means the area consisting of the District 
_ of Columbia, Montgomery and Prince Georges 

Counties in Maryland, Arlington and Fairfax 


_ Counties and the cities of Alexandria, Fairfax, 
and Falls Church in Virginia." 


Congress also amended Section 4 of the Act (D. C. Code, 1967, § 36-404) 
by adding another exemption classification. Section 4 now provides in 


pertinent part: 

| 
"The minimum wage and overtime provisions 
of section 3 shall not apply with respect to -- 


* * * 


(6) any employee (A) with respect — 
to whom the Interstate Commerce Com-_ 
mission has power to establish qualifi- 
cations and maximum hours of service 
pursuant to the provisions of section 
204 of part II of the Interstate Commerce 
Act, and (B) who is not employed for 
more than 50 per centum of any work- 


week within the Washington metrqpoli- 
tan region.’ (Emphasis added. 2 


The Conference Report states the following in regard to the 


amendments: | 


"Section 502 of the House bill contained a 
provision not in the Senate amendment which 
provided an exemption from the overtime re- 
quirements of the District of Columbia Mini- 


1 The original bill to amend the Act was H. R. 15360, 91st Cong. , 
1st Sess., introduced by Congressman McMillan on December 19, 1969. 
Earlier that year, on March 17, 1969, the Corporation Counsel for the 
District of Columbia issued an opinion in which he concluded that the 
Act applies '" * * * to persons employed by companies which maintain 
offices in the District of Columbia, and who perform services both with- 
in and without the District."" (A. 87-94.) 


mum Wage Act for employees with respect to 
whom the Interstate Commerce Commission 
has power to establish qualifications and maxi- 
mum hours of service pursuant to the provi- 
sions of section 204 of part II of the Interstate 
Commerce Act. There is in the Federal mini- 
mum wage law (the Fair Labor Standards Act 
of 1938) an exemption for such employees from 
the overtime requirements of such law. The 
employees who are exempted from overtime 
requirements under the Federal law and who 
would be exempted under the provisions of the 
House bill are drivers of motor vehicles oper- 
ating in interstate commerce, driver's helpers 
on such vehicles, mechanics who repair and 
service such vehicles, and loaders of such 
vehicles. The amendment in the House bill 
was made retroactive to February 1, 1967, 

the effective date of the revision of the District 
of Columbia Minimum Wage Act which applied 
its provisions to men for the first time. 


"The conference substitute provides that the 
employees exempted by the House bill from the 
District of Columbia overtime requirements will 
be exempted from such requirements in any 
work week if in such work week such employees 
were not employed for more than half of such 
work week within the Washington metropolitan 
region * * * _ The exemption, as in the House 
bill, is made retroactive to February 1, 1967." 
(H. R. Report No. 91-1789, 91st Cong. , 2nd: 
Sess., 16-17 (1970); emphasis added. ) 


And Senator Eagleton stated on the floor of the Senate: 


"This legislation amends the District of Co- 
lumbia Minimum Wage Act to exempt from the 
overtime compensation provision of that act 
certain employees -- drivers, drivers' helpers, 
loaders, or mechanics -- employed by em- 


ployers subject to regulation by the Interstate 
Commerce Commission under section 204 (a) (3a) 
of part II of the Interstate Commerce Act, pro- 
viding the employees spends [sic] no more 
than one-half of his workweek in the Washington 
metropolitan region. The amendment retains 
overtime compensation coverage for drivers, 


drivers’ helpers, loaders, or mechanics who 
spend more than one-half of their workweek 
in the Washington metropolitan region. ** *" 
(116 Cong. Rec. 29048 (daily ed. Dec. 21, 
fone emphasis added. ) 

The foregoing conclusively demonstrates that ag Congress 
passed the District of Columbia Minimum Wage Amendments Act of 
1966, it did not intend to exclude from the Act's protective coverage 
District of Columbia employees who, in the course of their employment, 
travel on occasion to nearby Maryland and Virginia. Accordingly, the 


holding by the District of Columbia Court of Appeals that the Act's pro- 


visions extend "only to those individuals working entirely within the 
° | 


District of Columbia" is erroneous. 


CONCLUSION 


Upon the foregoing, it is respectfully submitted that the ruling of 


the District of Columbia Court of Appeals should be reversed insofar as 


it requires employment entirely within the District of Columbia as a con- + 
dition precedent to coverage under the District of Columbia Minimum 


Wage Amendments Act of 1966. 
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